
No. 1194

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

ERIK O. LINDBLOM, JAFET LINDE-

BERG and JOHN BRYNTESON,

Plaintiffs in Error, \

VS.

JULIUS FALLET,
Defendant in Error.

TRANSCRIPT OF RECORD.

Upon Writ of Error to the United States District

Court for the District of Alaska,

Second Division.

THE FILMER BROTHERS CO. PRINT, 424 8AN80ME STREET, 8. F.





INDEX.

Page

Affidavit of W. H. Metson 2

Answer of the Defendants 9

Assignment of Errors 99

Bill of Exceptions 20

Bond on Writ of Error 129

Certificate, Clerk's, to Transcript 132

Citation 135

Clerk's Certificate to Transcript 13.°.

Complaint 4

Defendants' Exhibit No. 1 (Contract Between Erik

O. Lindbloom, John Brinteson and Jafet Linde-

berg, Parties of the First Part, and Julius Fal-

lett, Party of the Second Part) 39

Exceptions, Bill of 20'

Exhibit No. 1, Defendants' (Contract Between Erik

O. Lindbloom, John Brinteson and Jafet Linde-

berg, Parties of the First Part, and Julius Fal-

lett, Party of the Second Part) 39

Instructions, Request for 81



ii Index.

Page

Instructions l<> the Jury 81

Judgment 18

Order Allowing Writ of Error 128

Order Extending Time to Docket Cause 1

Petition for Writ of Error and Order Allowing

Same 127

Reply 15

Request for Instructions 81

Testimony on Behalf of Plaintiff:

Tom Eagan 53

Tom Eagan (cross-examination) 56

Julius Pallet 20

Julius Pallet (cross-examination) 39

Julius Pallet (redirect examination) 42

Julius Fallot (recalled—cross-examination) ... 56

Jafet Lindeberg 43

Frank Martin 44

Frank Martin (cross-examination) 52

J. D. Morgan 57

J. 1). Morgan (cross-examination) 62

J. D. Morgan (redirect examination) 62

R. J. Parks 65

R. J. Parks | cross-examination) 67

Joseph Zace (in rebuttal) 80

Joseph Zace I
cross-examination) 80



Index. iii

Page

Testimony on Behalf of Defendants:

N. P. R. Hatch 68

N. P. 1{. Hatch ( cross-examination) 60

X. P. Iv. Hatch (redirect examination) 70

Eric O. Lindbloom 71

Eric (). Lindbloom (cross-examination) 72

Eric O. Lindbloom (redirect examination) .... 74

Eric ( >. Lindbloom (recross-examination) 74

Jafet Lindeberg 74

Jafet Lindeberg- (cross-examination) 77

Verdict 17

Writ of Error 133

Writ of Error, Bond on 129

Writ of Error, Order Allowing- 128

Writ of Error, Petition for, and Order Allowing

Same 127





In the United States circuit Court of Appeals, for the Ninth

Circuit.

In Error to the District Court of Alaska, Second Divi-

sion.

JAFET LINDERERG, ERIK O. LIND-

BLOM and JOHN BRYNTESON,
Plaintiffs in Error,

vs. ) 3

JULIUS FALLErrT,

Defendant in Error.

Order Extending Time to Docket Cause.

Good cause appearing therefor, it is hereby ordered

that the plaintiffs in error in the above-entitled cause

may have to and including the first day of May, 1905,

within which to print and file the record and docket said

cause.

Dated, San Francisco, Cal., April 3, 1905.

WM. W. MORROW,

Circuit Judge.
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In tin United States circuit Court of Appeals, for the Ninth

( 'ircuil.

Ill Error to the District Court of Alaska, Second Divi-

sion.

JAFET LINDEBERG, ERIK O. LIND-

BLOM and JOHN BRYNTESON,
Plaintiffs in Error,

vs. \ No.

JULIUS FALLETT,
Defendant in Error.

Affidavit of W. H. Metson.

United States of America, -\

Northern District of California, I ss.

City and County of San Francisco.

W. H. Metson, being duly sworn, deposes and says:

That he is a member of the law firm of Messrs. Camp-

bell, Metson & Campbell of San Francisco, California,

and Nome, Alaska, and that he is admitted to practice

in the United States Circuit Court of Appeals, for the

Ninth Circuit and the District Court of Alaska, Second

Division, and is engaged in the active practice of law

in both of said courts.

That Ira D. Orton is an attorney at law and is asso-

ciated witli the firm of Messrs. Campbell, Metson &

Campbell in the practice of the law in Nome, Alaska, ;in«l

during the winter season when navigation to and from

Nome, Alaska, is closed, the said Ira D. Orion is left
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in care of aiid has full charge of the offices and business

of said firm in Nome, Alaska.

That affiant has not been in Nome, Alaska, since the

month of October, 1904, and that since that time he has

received few communications by mail from said place on

account of navigation being- closed, and it being neces-

sary to resort to dog teams and other similar means to

get any mail whatever from Nonie, Alaska, to points on

either railroads or navigable water, and that the few

communications by letter affiant has received from said

place have been more than sixty days or thereabouts

in reaching affiant in San Francisco.

That on the 24th day of March, 1905, affiant received

a letter from the said Ira D. Orton, dated Nome,

Alaska, December 22d, 1904, in which the said Ira D. Or-

ton requested affiant to obtain an order from one of the

Judges of this Honorable Court extending the time of the

plaintiff in error herein to file the record and docket

the case in said court.

That on the 2Sth day of March, 1905, affiant wired said

Ira D. Orton at Nome as follows:

"Give us full information by telegraph date appeal

taken and record completed Fallett Lindeberg. Infor-

mation necessary to get extension."

And on the 30th day of March, 1905, affiant received

a wire from the said Ira D. Orton, dated Nome, Alaska,

as follows:

"Fallett writ of error issued November lGth on ac-

count of delay of District Clerk Record not forwarded

until February Second."
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That the record in said cause had not yet been received

by the clerk of said court on account of the difficulty in

forwarding mail from Nome, Alaska, to San Francisco,

during the season of closed navigation.

W. H. METSON.

Subscribed and sworn to before me this 1st day of

April, 1905.

[Seal] A. J. HENRY,

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : 1194. In the United States Circuit

Court of Appeals, for the Ninth Circuit. Jafet Linde-

berg et al. vs. Julius Pallet! Order Extending Time

and Affidavit of W. H. Metson. Filed Apr. 3, 1905. F.

D. Monckton, Clerk.

In the United States District Court for the District of Alaska,

Second Division.

JULIUS FALLBT,
Plaintiff,

vs.

EOEtICK O. LINDBLOM, JAFET
LIXDEBERG, JOHN BBYNTESON
and the PIONEER MINING COM-
PANY,

Defendants.

Complaint.

Plaintiff complains of 11i<' defendants, and for cause of

action alleges
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That at all the dates and times hereinafter mentioned,

the Pioneer Mining Company was an association of per-

sons, consisting of Erik O. Lindblom, Jafet Lindeberg

and John Brynteson, copartners doing business under

the firm name and style of the Pioneer Mining Company.

II.

That at all times during the year 1899, the defendants

were the owners of, in possession of and entitled to the

possession of Placer Mining Claim, known as No. One

(1) Below Discovery, on Anvil Creek, in the Cape Nome

Mining and Recording District, District of Alaska.

III.

That at all the times mentioned herein, the plaintiff

was an experienced, skilled and practical placer miner,

and well knew the formation of said Anvil Creek, and

especially the location and situation of the paystreak

of gravel as deposited in said placer mining claim No.

One (1) Below Discovery, as well as the most practica-

ble, skilled and economical way of extracting the valua-

ble metals contained therein, which facts were well

known to the defendants; and the defendant nor any or

any or either of them at that time, had any practical

knowledge of placer mining, and knew but very little, if

anything of the value of pay dirt and had no confi-

dence in their ability to successfully work and develop

and open up the placer ground they owned on Anvil

Greek, including placer claim No. One (1) Below Discov-

ery thereon.
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IV.

That on or about the L5th day of June, 1800, the de-

fondant Erick (). Lindblom, acting for himself and the

other defendants, and for said Pioneer Mining Company

aforesaid, entered into a verbal contract and agreement

with the plaintiff, for the benefit of the defendants and

each of them, and that undo] - and by virtue of the terms

of said verbal contract aforesaid, it was agreed by and

between the parties thereto, that plaintiff would take

charge of and prospect, and open up and develop the said

Placer Mining Claim No. One (1) Below Discovery on

Anvil Creek, in the Cape Nome Mining and Recording

District, District of Alaska, and work the same in such

a manner as to extract the greatest possible amount

of gold therefrom, with the least possible cost, and at

the same time to have and exercise due regard for the

proper and systematical working of the same; that

under and by virtue of the terms and conditions of said

verbal contract plaintiff was to receive as agreed upon

between the parties aforesaid to said contract the sum

of seven (~ f
/o) per cent of the net amount of gold and

golddust and other precious metals extracted from said

placer mining claim No. One (1) Below Discovery on

Anvil Greek during the year 1800, as compensation for

liis work, labor and services in taking charge of, pros-

pecting, opening up and developing and properly work-

ing said claim.

V.

That the defendants promised and agreed from time

to time to have said contract reduced to writing during
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the mining season of 1899, but. failed and neglected to

do so.

VI.

That under and by virtue of the said verbal contract

hereinbefore set forth in paragraph IV of plaintiff's

complaint, and in pursuance of the terms and conditions

thereof, the plaintiff on or about the 20th day of June,

1899, assumed charge of, and prospected, opened up,

developed and properly worked said property, and con-

structed and dug bedrock drains thereon, until on or

about the 20th day of July, 1899, at which time the plain-

tiff had said claim opened up and was prepared to work,

sluice and mine out the same and extract the gold and

golddust therefrom.

VII.

That on or about said 20th day of July, 1899, the de-

fendants, in violation of the terms and conditions of said

agreement, entered upon said placer mining claim No.

One ( 1) Below Discovery on Anvil Creek, and prevented

the plaintiff from working said claim under the terms

and conditions of said agreement, and excluded the

plaintiff therefrom; and the defendants wrongfully and

unlawfully and in violation of the terms and conditions

of their said agreement with plaintiff took possession of

said claim, and worked and mined the same during the

balance of the mining season of 1899, and extracted

therefrom a large amount of gold and golddust and

precious metals therefrom, to wit, the sum of one hun-

dred and twenty-five thousand dollars, and converted

the whole thereof to their own use, and failed, neglected
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and refused, and still fail, neglect and refuse to pay over

or deliver to plaintiff liis proportion thereof under the

terms and conditions of said contract, to plaintiff's dam-

age in the sum of seven thousand dollars.

VIII.

That plaintiff was at all times during the mining sea-

son of 1899 ready, willing and able to perforin all of the

terms and conditions of said contract and agreement on

his part to be kept and performed, but was prevented

from so doing by the wrongful and unlawful acts of the

defendants aforesaid.

Wherefore, plaintiff demands judgment against the

defendants for the sum of seven thousand dollars, and

for the costs and disbursements of this action.

JAMES FRAWLEY, and

WM. H. PAOKWOOD,
Plaintiffs' Attorneys.

United States of America,^
Lss.

District of Alaska.

Julius Fallet, being first duly sworn, on oath says:

That he is the plaintiff in the above-entitled action; that

he has heard the foregoing complaint read, knows the

contents thereof, and believes the same to be true.

JULIUS FALLET.

Subscribed and sworn to before me this 15th day of

July, A. D. 1903.

I
Notarial Seal

|
E. GRIMM,

Notary Public, District of Alaska.
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[Endorsed]: No. 1042. In the United States District

Court for the District of Alaska, Second Division.

Julius Fallet, Plaintiff, vs. Erick O. Lindblom et al., De-

fendants. Complaint. Filed in the office of the Clerk

of the United States District Court, Alaska, Second

Division, at Nome, Alaska, Oct. 5, 1903. Geo. V. Borch-

senius, Clerk. By G. J. Lomen, Deputy Clerk. G.J.L.

Jas. Frawley and Packwood, Attorneys for Plaintiffs.

The United States District Court, District of Alaska, Second

Division.

JULIUS FALLETT,
Plaintiff,

vs.

ERIK O. LINDBLOM et al.,

Defendants.

1

Answer of the Defendants.

Come now Erik O. Lindblom, Jafet Lindeberg and

John Brynteson, defendants in the above-entitled action,

and for answer to plaintiff's complaint, allege and deny

as follows:

I.

Allege that the true name of the association so called

designated in plaintiff's complaint as the Pioneer Min-

ing Company is and was at all times herein mentioned

the Cape Nome Pioneer Mining Company.
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II.

Answering paragraph i! of plaintiff's complaint the de-

fendants allege that during the year L899 placer claim

known as No. One Below Discovery on Anvil Creek was

the sole property of the defendant Jafet Lindeberg, but

the same was then being mined and operated by the de-

fendants as partners under the firm name and style of

Cape Nome Pioneer Mining Company, also known as

Pioneer Mining Company and Lindeberg, Lindblom &

Brynteson.

III.

Answering paragraph IV of plaintiff's complaint the

defendants deny each and every allegation of said para-

graph IV.

IV.

Answering paragraph VI of plaintiff's complaint the

defendants deny each and every allegation of said para-

graph VI.

V.

Answering paragraph VII of plaintiff's complaint the

defendants deny each and every allegation of said para-

graph VII.

VI.

Answering paragraph VIII of plaintiff's com-

plaint the defendants deny each and every allegation of

said paragraph VIII.

For a further and separate answer to plaintiff's com-

plaint, the defendants allege that at all times herein-

after mentioned the defendants were partners engaged
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in operating placer claims known as Discovery Claim

on Anvil ('reck; No. 1 Below Discovery on Anvil Creek;

No. 1 Above Discovery on Anvil Creek and No. <i Above

Discovery on Anvil Creek, and various other claims in

the Oape Nome Mining District, District of Alaska.

That the defendants as partners under the firm name

aud style of Cape Nome Pioneer Mining Company, also

called Pioneer Mining- Company, and Lindeberg, Lind-

blom and Brynteson, were engaged in operating said

claims during the mining season of 1899. That on the

2d day of May, 1899, at Anvil City, Alaska, the defend-

ants and plaintiff made and entered into a certain con-

tract in writing in relation to the operation of said min-

ing" claims and certain services to be performed by the

plaintiff in relation thereto, which said contract in writ-

ing was signed by the plaintiff and the defendants and

was in wrords and figures as follows:

"CAPE NOME PIONEER MINING COMPANY.

Know all men by these presents: That we, Erik O.

Lindblom, John Brynteson and Jafet Lindeberg, parties

of the first part, and Julius Fallet, party of the second

part, do hereby agree that said party of the second part

shall give his undivided attention and labor to the par-

ties of the first part in the development of their Anvil

Creek property and as remuneration to said party of the

second part, said parties of the first part do hereby

agree that they will give said party of the second part

seven (7) percentum of the net output of claims No. 6

Above and Discovery Claim on Anvil Creek.
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This agreemenl shall hold good until said claims arc

worked out and if s<>I<l prior to that time the same per-

centum of the selling price is to bo paid to said party of

the second part.

Entered into this second day of May, one thousand

eight hundred and ninety-nine, at Anvil City, Alaska.

ERIK 0. LINDBLOM.

JOHN BRYXTESON.

JAFET LINDEBERG.

JULIUS FALLET.

Witnesses:

GYRUS 0. LOYELL, Jr.

ARTHUR E. SOUTHWARD/'

That said contract is the only contract ever entered

into between the defendants and the plaintiff in rela-

tion to the operation of said Anvil Creek claims, or any

of them.

That afterwards, to wit, on the 20th da v of July, 1899,

the plaintiff, for a valuable consideration, to wit, the

sum of twelve hundred ($1,200.00) dollars to him paid

by the defendants, released the said defendants from all

liability under the contract hereinabove set forth, which

said release was signed by the plaintiff and was in words

and figures as follows:

-Anvil City, Alaska, July 20lh, 1899.

Know all men by these presents: That I, Julius Fal-

lett, of Anvil City, Alaska, for the consideration of the

sum of twelve hundred ( $ 120 0.00) dollars paid by the

Oape Nome Pioneer Mining Company, do hereby release



vs. Julius Fallet. 13

the said Cape Nome Mining Company from the terms

and considerations of a certain contract made by said

company to myself by which I was to receive seyen (7)

per cent of the net proceeds from Discovery claim and

No. 6 Above on Anvil Creek, reference is hereby made

to said contract which is recorded in the office of the

Mining- Recorder for the Cape Nome Mining District,

Alaska, and this is intended as a receipt in full for all

money due me from said company up to date.

In witness whereof, I have hereunto set my hand and

seal the day and year first above written.

Attest: JULIUS FALLET.

K. M. JACK-BON.

N. P. R, HATCH."

Wherefore, having fully answered, the defendants

pray to go hence dismissed with judgment for their

costs.

IRA D. ORTON,

Attorney for Defendants.

United States of America, ">

>ss.

District of Alaska. J

Ira D. Orton, being first duly sworn, deposes and says:

That he is the attorney for the defendants in the with-

in entitled action; that he has read the foregoing an-

swer of the defendants, knows the contents thereof,

and believes the same to be true; that the reason why

this affidayit is made by affiant instead of one of the
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defendants is thai they are all absent from the District

of Alaska, and therefore unable to make said affidavit.

IKA 1). OBTON.

Subscribed and sworn to before me this 4 1 li day of

February, 49TJ4.

[Notarial Seal] JAS. W. BELL,

Notary Public, District of Alaska.

Due service of the foregoing answer is hereby ad-

mitted this 4th day of February, 4904.

JAMES FBAWLEY and

WM. H. PACKWOOD,
Attorneys for Plaintiffs.

[Endorsed]: 4042. In the United States Distrid

Court for the District of Alaska, Second Division. Jul-

ius Fallett, Plaintiff, vs. Erik O. Lindblom et al., De-

fendants. Original. Answer. Filed in the office of

the Clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. Feb. 5, 4904. Geo.

V. Borchsenius, Clerk. By G. J. Lomen, Deputy Clerk.

Ira D. Orton, Attorney for Defendants.
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In the United States District Court for the District of

Alaska, Second Division.

JULIUS FALLET,

Plainti

vs.

ERIK O. LINDBLOM et al.

.)

Reply.

Comes now the plaintiff in the above-entitled action,

and replying to the new matter set forth in defendant's

answer, denies and alleges as follows:

I.

Answering defendant's further and separate answer

and defense to plaintiff's complaint, plaintiff admits all

of the matters alleged therein, except that the plaintiff

denies that said contract, set forth in defendants' answer

is the only contract ever entered into between the defend-

ants and the plaintiff in relation to the operation of said

Anvil Creek claims or any of them, and plaintiff alleges

as in his complaint.

II.

Further replying to defendants' answer plaintiff al-

leges: That the contract set forth in defendants' answer

had reference only to claims No. 6 Above and Discovery

Claim on Anvil Creek, and that it was mutually under-

stood and agreed by and between the parties to said con-

tract before the same was reduced to writing, and at the

time thereof, that the same was made only with refer-



L6 Erik 0. Lmdblom n al.

cnce to said claims above mentioned, and for the work-

ing of said claims, and that it was mutually understood

•and agreed by and between the parties to said contract

at the time of the making thereof, and at the dale that

the same was reduced to writing and signed by the par-

ties thereto, that said contract had nothing whatever to

do with placer mining claim No. One (1) Below Discov-

ery on said Anvil Creek.

III.

Further replying to defendants' answer plaintiff alleges

:

That the receipt set forth in defendants' further and sep-

arate answer has reference only to placer mining claims

No. 6 Above and Discovery Claim on Anvil Creek, and

was not intended as a receipt or settlement of the con-

tract set forth in plaintiff's complaint.

Wherefore, plaintiff prays judgment as set forth in

his complaint.

JAMES FRAWLEY and

WM. II. PACKWOOD,
Plaintiff's Attorneys.

United States of America,^
fss.

District of Alaska. J

I, Julius Fallot, being first duly sworn, depose and say:

I am the plaintiff in the above-entitled cause; that I know

the contents of the foregoing reply, and that the same is

true as I verily believe.

JULIUS FALLET.
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Subscribed and sworn to before me this 3d day of

March, 1904.

[Notarial Seal] T. C. WAKEFIELD,
Notary Public, District of Alaska.

Service of the within reply is hereby acknowledged

this 30th day of April, 1901.

IKA D. ORTON,

Defendants' Attorney.

[Endorsed] : No. 1042. In the United States Dist.

Court for the Dist. of Alaska, Second Division. Julius

Fallet, Plaintiff, vs. Erick O. Lindblom et al., Defend-

ants. Reply. Filed in the Office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. Sept, 7, 1904. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. James Fraw-

ley and Wm. H. Packwood, Plaintiffs' Attorneys.

In the District Court in and for the District of Alaska,

Second Division.

JULIUS FALLET. -^

vs. ^No. 1042.

ERIC O. LINDBLOM et al.

Verdict.

We, the jury, in the above-entitled cause, duly impan-

eled and sworn, find the issues in favor of the plaintiff

and assess his damages at the sum of $1,000.00.

Sept. 9, 1904.

Foreman, F. W. CRAIN.
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[Endorsed]: 1042. Fallet vs. Lindblom et al. Ver-

dict, Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. Sept. 9, 11)04. Geo. V. Borchsenius, Clerk.

By Jno. H. Dunn, Deputy Clerk.

In United States District Court for the District of Alas-

ka, Second Division.

JULIUS FALLETT,
Plaintiff,

vs.

!

ERICK O. LINDBLOM, JAFET LIN-

DEBURG, JOHN BRYNTESON and

the PIONEER MINING COMPANY,
Defendants.

Judgment.

This cause came on to a hearing before the Court upon

the 7th day of September, 1904, to be tried by jury, and

a jury being duly impaneled and sworn to hear, try and

determine said cause, and the same having been sub-

mitted to said jury upon the pleadings, oral and documen-

tary evidence, argument of counsel and instructions of

the Court, and said jury having on the 9th day of Sep-

tember, 1904, returned into court with a verdict in favor

of plaintiff and against said defendants in the sum of

one thousand dollars, upon motion of plaintiff for judg-

ment upon said verdict, and for good cause shown, said

motion is hereby granted.
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In consideration whereof it is hereby ordered, adjudged

and decreed that plaintiff Julius Fallett do have and re-

cover of and from defendants Erik O. Lindbloin, Jafet

Lindeberg, John Brynteson and the Pioneer Mining Com-

pany the sum of one thousand dollars ($1,000.00), to-

gether with the costs of this suit, taxed at the sum of

$213.90, and execution is hereby awarded.

Done in open court this 17th day of September, 1901.

ALFRED S. MOORE,

District Judge.

[Endorsed] : 1012. No. 1012. In United States Dis-

trict Court, Alaska, Second Division. Julius Fallett vs.

Erick O. Lindbloom et al. Judgment. Filed in the

office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Sept. IT,

1901. Geo. V. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk. Vol. II, Orders and Judgments, page 128.

James Frawley and W. H. Packwood, Geo. D. Schofield,

Attorneys for Plaintiff. Filed in the Office of the Clerk

of the United States District Court, Alaska, Second Di-

vision, at Nome, Alaska. Sept. IT, 1901. Geo. V.

Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.



20 Erik 0. Lindblom et al

In the United States District Court, in and for the Dis-

trict of Alaska, Second Division.

JULIUS FALLET,
Plaintiff,

vs.

ERICK O. LINDBLOOM et al.,

Defendants.

Bill of Exceptions.

Be it remembered that the above-entitled cause came

on regularly for trial before the Court and a jury at a

special term of the above-entitled court, held at the town

of Nome, District of Alaska, and was tried on the 7th

and 8th days of September, 1904.

Messrs. Packwood and Frawley, and George D. Scho-

field, Esq., appearing on behalf of the plaintiff, and Mr.

Ira D. Orton appearing on behalf of the defendants, and

a jury having been called, impaneled and duly sworn to

try the case, the following testimony was introduced:

Mr. JULIUS FALLET, plaintiff, a witness called on

behalf of plaintiff, and having been duly sworn, testified

as follows:

Direct Examination.

(By Mr. FRAWLEY.)

I am a miner by occupation, and have been engaged

in placer mining for fourteen years, in the Upper Yukon

and in this District. I spent the winter of '08 and '99

at Council City and came to Nome in the spring of 'J)!).

I came to Nome because of a letter sent to me by Mr.
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(Testimony of Julius Pallet.)

Lindbloom. I arrived in Nome on the 10th of April,

1899, and met Mr. Lindbloom on that day on the Sand-

spit in Nome. I am acquainted with Mr. Lindeberg. I

met him at Chinik on my way over to Nome about three

days before I met Mr. Lindbloom. I met him again

about 15 or 20 days after that. I first became acquainted

with Anvil Creek about the 15th of April. About the

first day of May, 1899, 1 made arrangements with Messrs.

Lindbloom, Lindeberg and Brinteson, to work properties

for them on Anvil Creek. That agreement was in writ-

ing. C. O. Lovell drew that agreement.

At this point in the examination of the witness the fol-

lowing proceedings Avere had:

Q. I will ask you, Mr. Fallett, if after entering into

this agreement, you moved up to Nos. 6 and Discovery

Claim?

Mr. ORTON.—I object to anything done pursuant to

this agreement, as immaterial in this case, except what

is called for in agreement itself, and the further objec-

tion that it calls for a conclusion of law. The proper

way to prove this is to prove what the parties said at the

time.

The COURT. —Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Now, Mr. Fallett, I will ask you if at any time on

No. 6 and during the year 1899 you had any other agree-
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ment w i t li any member of the Pioneer Mining Company,

with Mr. Lindbloom, Mr. Brinteson, or Mr. Lindeberg?

Mr. ORTON.—We object to any other or further agree-

ment about working this property, unless it is in writ-

ing; they cannot change this written agreement by any

oral agreement, or modify it in any way; we therefore

object to this testimony as incompetent, irrelevant and

immaterial.

The COUKT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Please state what property was involved in this

latter agreement?

Mr. ORTON.—We object to any other or further agree-

ment about working this property, unless it is in writ-

ing; they cannot change this written agreement by any

oral agreement or modify it in any way; we therefore ob-

ject to this testimony as incompetent, irrelevant and im-

material.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. No. 1 Below.

Q. Was (his agreement reduced to writing?

A. No, sir.

*}. When and where was this agreement made and

with whom?
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Mr. ORTON.—I want to object to that question also

as being wholly immaterial, irrelevant and incompetent,

and as tending to contradict the terms of the wrritten

agreement.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Lindbloom.

(The witness then continued testifying:) This agree-

ment took place on No. 6 in a tent at the camp about the

first part of July, 1899, in the presence of Frank Martin,

Mr. Lindbloom and myself; about the 3d or 4th of July.

At this point in the examination of the witness the

following proceedings were had

:

Q. Please state what was said at that time by Mr.

Lindblom and what was said by you at that time in

reference to No. 1 Below?

Mr. ORTON.—That is objected to as being wholly ir-

relevant, incompetent and immaterial. If they are going

now to try to prove another contract, we object, because

while such contract might bind Mr. Lindbloom, yet he

had no authority to bind his copartners by any such

agreement as that.

The COURT.—Objection overruled, assuming that they

were copartners.

(Exception was taken and allowed to defendants.)

A. Well, Mr. Lindbloom says to me, he says, "You

can get the same kind of lay on No. 1 Below, Julius, if

you want to go down and open up that claim; you can
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irt'l the same percentage for that, just the same as was

on No. G Above Discovery and for Discovery." I told

him, "All right, I will go down."

(The witness then continued testifying as follows:) I

went down the next morning and put the men to work on

the drain ditch, and also part of the men to cross-cutting

where Mr. Lindeberg had started in to find the pay-

streak and found the pay very rich. I put 7 or 8 men

to work that day. I afterwards found the paystreak.

1 am able to toll the value of different pay gravels to

the pan that I prospect.

At this point in the examination of the witness the

following proceedings were had:

Q. Were you able to tell the value of the pay dirt

and gravel on No. 1 Below on Anvil?

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent, and not the proper way to qualify an

expert.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Did you pan and prospect No. 1 Below, the pay

gravel?

Mr. ORTON.—Objected to as leading, as incompe-

tent, irrelevant and immaterial.

The COURT.—Objection overruled.

i Exception was taken and allowed to defendants.)

A. Yes.
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Q. Did you determine the width and depth of the

pay streak on No. 1 Below?

Mr. ORTON.—Objected to as leading.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes.

Q. Well, Mr. Pallett, what was the value of the

pay that you found on that claim No. 1 Below?

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent and not an element of the measure of

damages in this case.

The COURT.—We will admit it. Objection over-

ruled.

(Exception was taken and allowed to defendants.)

A. Where I prospected I got as high as eight dollars

to the pan.

(The witness continued testifying as follows:) The

paystreak on No. 1 Below was about a hundred feet

wide and from 12 to 20 inches deep. There was maybe

two feet and a half to strip off.

At this point in the examination of the witness the

following proceedings were had:

Q. I will ask you to state what, if anything, did you

do after you had prospected and run this drain ditch

toward working that claim?

Mr. ORTON.—I object to this question on the ground

that it is incompetent, irrelevant and immaterial, and
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ax u<»t the proper way or question t<> prove damages un-

der his alleged agreement. We lake the position thai

it makes do difference whal he did if there was any such

contrad as he alleges toward taking possession of the

claim, and object to the testimony as irrelevant and

immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, 1 moved my camp from No.—from Discov-

ery Claim on Anvil to No. 1 Below.

(I 1 will ask you if pay was discovered on the claim

to be rich before you went on there?

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. No, sir.

Q. Who first found the rich pay on No. 1 Below, Mr.

Fallett?

Mr. OR/TON.—I object to that as incompetent, irrele-

vant and immaterial, not presumably within the knowl-

edge of the witness.

The COURT.^Objection overruled.

(Exception was taken and allowed to defendants.)

A. The first rich pay— I did.

Q. I will ask you if after you had found the pay.
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the rich pay, if you advised Mr. Lindeberg and Mr. Lind-

bloom of what you had found?

Ml*. ORTON.—That is objected to as extremely lead-

ing, and also as incompetent, irrelevant and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Which one of them did you advise first?

A. Mr. Lindeberg.

Q. Please state if after this rich claim was found,

that 3^011 have testified concerning if you had any dif-

ficulty with any member of the company, Mr. Linde-

berg or Mr. Lindbloom, about working No. 1 Below and

No. 6 and Discovery on Anvil?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Please state what difficulty arose, and with

whom?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. With Mr. Lindbloom.

Q. Please state to the jury what that difficulty was.
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Mr. ORTON.—Objected to as irrelevant, incompetenl

and immaterial, and qoI the proper way to prove it, an<l

as calling for a conclusion of the witness.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I had difficulty on No. 6 Above—I was working

on No. (> claim and I went down to work on Xo. 1 Be-

low on that day when I make that contract with Mr.

Lindbloom; I had written contract To work Xo. G and

Discovery Claim, and when I don't get much pay on Xo.

I want to go down to X"o. 1 Below, and that day I go

down to Xo. 1 Below, so I want to go down on Xo. 1

Below and Mr. Lindbloom he objected; he says I had

better look out after No. 6, do some more work on Xo.

() and Discovery, he says.

Mr. ORTON.—I move to strike out the testimony as

to what he stated of the substance of the written con-

tract.

The COURT.—Motion overruled; it is all by way of

a recital of the trouble with the defendant which the

witness is attempting to tell.

(Exception was taken and allowed to defendants.)

Q. ( rO on, -Till ins .

A. So I was wanting to go down to No. 1 Below, and

he objected; he said I was doing all the mining on No.

1 Below because there was the most pay, he says. Mr.

Lindbloom he objected to that, lie savs, and he says,

"You better look out for Xo. (J ami do some work on Xo.
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O," he says, ''where you have got a written contract,"

he says. So I got to quarreling with him for a day or

two and finally I told Mr. Lindbloom if he will give me

twelve hundred dollars for Discovery and No. 6 I would

sell him my percentage, but he objected and he said

"no."

Q. Sell him what for twelve hundred dollars?

A. Sell him my interest in No. 6 and Discovery.

Q. What was that interest for?

A. The seven per cent on Discovery and No. 6, and

what I am entitled to under the written contract.

3Ir. ORTON.—We object and move to strike out the

answer, also to the question on the grounds that it is at-

tempting to get the terms of the written contract by

parol, when the written contract is itself the best evi-

dence.

The COURT.—Objection overruled; he is just trying

to state what occurred, if counsel won't interrupt him

now. Just state what occurred.

(Exception taken and allowed to defendants.)

A. Well, I come down to town and they paid me

twelve hundred dollars and I gave them a release on

Discovery and No. 6 claims.

Q. Now, just state after you have this release on

No. 6 and Discovery Claim, what, if anything you did

towards prospecting your work on No. 1 Below? What

then did you do?
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A. 1 came to (own and got paid off and then I wont

right back tho next day.

Q. I will ask you when yon wore in town and after

you gave this release on No. G and Discovery, if yon

employed auy men to go back and work on No. 1 Below?

Mr. ORTON.—We object to that on the grounds that

it is irrelevant, incompetent and immaterial, and also

because it is extremely leading.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. I will ask you if at the time you employed these

men to work on No. 1 Below, any of the defendants were

present? A. Not that I remember.

Q. Whom did you employ?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I employed Frank Martin to go back with me on

No. 1.

(The witness continued testifying as follows:) I went

back the nexl day after I got paid off. Mr. Lindeberg

was there. 1 told him I come to go to work on No. 1

Below; he said that Lindbloom had no business to make

such a contrad with mo as that, and for me to go back

and settle with Mr. Lindbloom. I told him I want to

go to work on No. 1. He told me to get off the claim,
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and said if I didn't get off he would get somebody to put

me off. I did no more work on claim No. 1 Below after

that. That was about the 23d or 24th of July.

At this point in the examination of the witness, the

following proceedings were had:

Q. Please state how many men, how many days did

you do on Claim No. I Below? How many days did you

charge to No. 1 Below? 1

I mean under this oral agree-

ment.

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial, and assuming that he had charged any

day's work to No. 1 Below.

The <X)URT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. About 20 days.

(The witness continued testifying as follows:) During

that time I ran the drain and set the flumes. We were

short about three boxes and I sent a note down to Mr.

Pilgrim to get some lumber in town here. We had to

wait a little bit for the lumber for those boxes, and it

was during that time that the row took place with Mr.

Lind bloom.

At this point in the examination of the witness, the

following proceedings were had:

Q. Now, I will ask you what you did after you came

back to No. 1 Below and had this difficulty with Mr.

Lindeberg and Mr. Lindeberg refused to let you go to

work on No. 1 Below any further, what did you do then?
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Mr. ORTON.—Objected to as irrevelant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I saw Mr. Lindbloom.

Q. What did you say to him and what did be say

to you?

A. Well, he says that he will fix it all right, he says,

athis fall."

Q. Then what did you do?

A. Then I went back to Anvil again and had charge

of No. 8,

Q. Who did you see to get charge of No. 8?

Mr. ORTON.—We object to that as immaterial, ir-

relevant and incompetent in this case; it is not plain that

No. 8 belonged to these defendants.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Gabe Price.

Q. How much did you cam dining the season of

1890, after you quit work or were refused to be per-

mitted to go to work on No. 1 Below?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I made about four hundred dollars.
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(The witness continued testifying as follows): During

the fall of 1899, at No. 8 Oamp, I had a conversation with

the defendants, Lindeberg or Lindbloom, about settling

with me for No. 1 Below. Mr. Eagan was present at

that time. That was in the first part of September,

1899. A man by the name of Button and Mr. Vander-

vort was present at that time. The conversation was

with Mr. Lindbloom.

At this point in the examination of the witness, the

following proceedings were had:

Q. Will you please state now what was said?

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial, and not binding upon the other de-

fendants, except Mr. Lindbloom.

The COURT.—'Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, Mr. Eagans and Mr. Lindbloom they were

trying to have a little quarrel about it—I was asking

Mr. Lindbloom why he is not going to settle with me,

and Mr. Eiagan, and he says to Mr. Lindbloom, "Lind-

bloom, why don't you settle with Julius for No. 1 Be-

low?" He says, "You know you come and make offer

to him of seven per cent, and you get plenty of money

from No. 1 Below, why don't you settle with him? You

know you owe him seven per cent from that"; and Mr.

Lindbloom he said that one per cent was enough; that

they have taken out over a hundred thousand dollars

from No. 1 and that one per cent was enough. That was
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about all he said. But 1 said to him, "But you offer me

seven per cent and that you will have to pay me." Then

lie said, "I want to see my partners, and I will settle

this fall with you." And then when I come down about

ten days afterwards Mr. Lindbloom was out, and Mr.

Lindeberg and Mr. Brinteson also they was out—out-

side.

(The witness continued testifying as follows:) I next

saw Mr. Lindbloom in the latter part of May, 1900, in

town here. He went outside that fall. He came back

to Nome over the ice. I saw him in the Pioneer Saloon.

I had a conversation with him about No. 1 Below.

At this point in the examination of the witness, the

following proceedings were had:

Q. Please state what, if anything, you said to him,

and wThat he said to you at that time about No. 1 Be-

low on Anvil?

Mr. OlvTON.—Objected to as irrelevant, incompetent

and immaterial, and not binding upon the other defend-

ants, other than Lindbloom.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I told him about what he had said before he went

outside, that he shall settle with me last fall. I says

to him, "Mr. Lindbloom, why did you go outside last

fall and not make a settlement with me for my per-

centage?" He said that lie had to go out in a hurry

and he could not wait to settle with me, but when his
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partners came in in the spring, that coining summer,

that he would see the matter through.

Q. Did you see him again after they came in?

A. I did.

Q. What, if anything, did he say to you then about

this matter?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial, and not binding upon the other defend-

ants, other than Lindbloom.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. He told me that the claim is in the receiver's

hands and that they were in lots of trouble, and he told

me to wait until the thing was over and that he would

make it all right with me that year.

Q. Well, did he make it all right with you that fall?

A. No>, sir.

Q. What excuse, if any, did he give to you for not

settling with you in 1900?

Mr. ORTON.—-Object to that question as irrelevant,

immaterial and incompetent, and presupposing that

there was an excuse.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. He told me that the claim was in litigation and

in the receiver's hands, and that he would settle as soon

as the thing was over.
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(The witness continued testifying as follows:) I did

not see him again that summer. I saw him in 1902,

and he told me the same thing. I did not see him in

1901. I don't think he came in in 1901. I saw Mr.

Lindeberg in Durrant and Weir's place. I saw him at

the lumber yard beyond the N. A. T. & T. Co.

At this point in the examination of the witness, the

following proceedings were had:

Q. What, if anything, did you say to Mr. Lindeberg

about this matter?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Mr. Lindeberg, he introduced me to Mr. Durrant,

and he told Mr. Durrant that I was one of the four men

that opened up their claims. I told him, "Yes, and you

still owe me seven per cent for No. 1 Below," I said. Mr.

Lindeberg said, he told me I would have to go to Mr.

Lindbloom about that; that he is the one that made the

contract with me.

(The witness continued testifying as follows:) In 1902

I saw Mr. Lindbloom again after that up on Discovery

Claim, and I asked him again for Hiis seven per cent

and he told me that he was advised not to settle with

me, and he said I can go to a lawyer, and so I sue him.

At this point in the examination of the witness, the

following proceedings were had:
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Q. I will ask you if you know about bow much gold

tbey took out of No. 1 Below on Anvil Creek in tbe

year 1899?

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial. I object to his stating his conclusions

until he has shown his means of knowing how much gold

was taken out, and what his opportunities for knowing

how much gold was taken out were.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Why, I know what several of the boys told me, it

was their best claim in 1899'.

Q. Please state what, if any, conversation you had

with Mr. Lindbloom in the year 1899, as to the amount

of gold taken from Claim No. 1 Below? Did you ever

have any conversation with him about that matter?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. State what he told you about that.

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. He told me that they took out over one hundred
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thousand dollars from thai claim clear of everything

! hat year.

Q. Did he have charge of the affairs of working that

claim that year, or who did have charge of the working

of that claim thai year, if you know?

Mr. OBTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

( Exception was taken and allowed to defendants.)

A. Dr. King; Mr. King; we always called him Dr.

King that time; I don't know his other name.

(,). Who made the clean-ups on Xo. 1 Below and

weighed the gold?

Mr. ORTON.—Objected to as irrelevant, immaterial

and incompetent.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Dr. King, I guess.

Q. Who acted as foreman after you were forced to

quit? A. Dr. King.

Q>. 1 will ask you, Mr. Fallett, if you were at all

times during the year 1899, and after you made this

contract, ready and willing to work Xo. 1 Below, and

state whether or not you would have worked that

claim, unless prevented from so doing by the defend-

ants?

Mr. 0RTON- Object to I hat as irrelevant, incompe-

tent and immaterial, and as leading.
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The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes.

( Voss-examination.

(By Mr. ORTON.)

Q. How many claims did Lindeberg, Lindbloom and

Brinteson have on Anvil Creek in the summer of 1899

when they made this contract with you?

Mr. FRAWLEY —We object to that question. The

record is the best evidence.

The COURT.—Objection sustained.

(Eixception taken and allowed to defendants.)

Q. When did you make this first contract with Linde-

berg, Lindbloom and Brinteson? This is the first con-

tract you made with them, this one in writing, is it not?

A. Yes, sir.

Mr. ORTON.—We offer in evidence this contract, be-

ing the contract referred to by the witness in his direct

examination.

(Paper referred to received in evidence, marked De-

fendants' Exhibit No. 1, and read to the jury as follows:)

Defendants' Exhibit No. 1.

CAPE NOME PIONEER COMPANY.

Know all men by these presents that we, Erik O.

Lindbloom, John Brinteson and Jafet Lindeberg, par-

ties of the first part, and Julius Fallett, party of the

second part, do hereby agree that said party of the sec-
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ond pari shall give his undivided attention and labor

to said parties of the firsl part in the development of

their Anvil Creek property, and as a remuneration to

said party of the second part said party of the first

part do hereby agree thai they will give said party of

the second part seven (7%) per centum of the net out-

put of said claims, No. 6 Above and Discovery Claim on

Anvil Creek.

This agreement shall hold until said claims are

worked out and if sold prior to that time the same per-

centuni of the selling price is to be paid to said party

of the second part.

Entered into this second day of May, one thousand

eight hundred and ninety-nine at Anvil City, Alaska.

(Signed) EKIK O. LINDBLOOM.

JOHN BRINTESON.

JAFET LINDEBERU.

JULIUS FALLETT.

Witnesses:

GYRUS O. LOVELL.

ARTI I UK E. SO UTHWARD.

[Endorsed]: Agreement between Pioneer Mining

Company and Julius Failed. Filed for record 11 A. M.,

May 2d, '99. A. N. Kittilson, Recorder. A. E. South-

ward, Deputy. Entered P. 53, Vol. N.

i The witness continued testifying as follows:) That is

my signature.
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At this point the following questions were put to the

witness and the following answers given:

Q. Now, what was the Anvil Creek property of the

defendants referred to in that contract, Mr. Fallett?

A. Well, you mean what property they had?

Q. Well, it says there, "their Anvil Creek property."

Now, what was their Anvil Creek property at that time?

A. Why, Discovery and No. 6.

Q. Didn't they have No. 1 Below at that time, too?

A. Yes, sir.

Q. That was No. 1 Below on Anvil Creek, wasn't it?

A. Yes.

Q. They had that at that time, also? A. Yes.

Q. Well, then, that was a part of their Anvil Creek

property at that time, also, was it not?

A. Yes, sir.

(The witness then continued:) They had four claims

at that time, No. 1 Above, No. 1 Below, Discovery Claim

and No. 6 Above. About the 20th of July, 1899, I came

down to town here and the defendant in this case paid

me $1,200. I signed a receipt at that time for f1,200.

Mr. Hatch drew the papers. Mr. Brinteson, Mr. Lind-

bloom was there. Mr. Lindeberg was not there. I don't

know Kenneth N. Jackson. There was another man

there, but if his name was Jackson, I didn't know him.

Mr. Brinteson paid me the $1,200 in golddust. After

I signed the receipt for the $1,200 they paid me at that

time, I never did any more work for the defendants.
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Redirect Examination.

(By Mr. FRAWLEY.)

At this ]>oiiit iu the examination of the witness the fol-

lowing proceedings were had:

Q. Please state, Mr. Fallett, if on the 20th day of July,

1891), any clean-ups had been made on No. 1 Below?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial. That certainly cannot have any effect

upon the release of this contract on the date on which this

receipt was signed and the money paid for this release.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. No, sir, there was not.

Q. Had sluicing commenced on No. 1 Below at that

time?

Mr. ORTON.—Objected to as irrelevant and incompe-

tent, and immaterial; does not tend in any way to prove

any of the issues in this case.

The COURT.—Objection overruled.

(Exception was taken and allowed.)

A. No.

Q. Please state whether or uot any money was due to

vou at that time from No. 1 Below?

.Air. OIJTON.—Objected to on the ground that it is ir-

relevant, incompetent and immaterial, ami has no bearing

whatsoever upon the questiou of the release from this

contract.
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The COURT. -Objection overruled.

(Exception \vas taken and allowed to defendants.)

A. No, sir.

Mr. ORTON.—Now, at this time, I would like to move

the Court to strike out the testimony of this witness, all

evidence which has been objected to by me, and in rela-

tion to his having entered into an oral contract subsequent

to this written contract, to receive a certain percentage

on No. 1 Below. And for grounds of this motion is that

th'is oral contract tends to change and vary the terms of

the written contract and is about the same subject matter.

The COURT.—Tlie motion is overruled.

(Exception was taken and allowed to defendants.)

JAFET LINDEBERG, called as a witness on behalf of

the plaintiff, and having been duly sworn, testified as fol-

lows:

Direct Examination.

(By Mr. SCHOFIELD.)

My name is Jafet Lindeberg. I am one of the defend-

ants in this case. I was served with a subpoena yester-

day to produce certain books and papers of the Pioneer

Mining Company of Cape Nome, and of the Cape Nome

Pioneer Mining Company, wherein the accounts of the de-

fendants in this case were kept, showing the amount of

golddust extracted from placer mining claim known and

described as No. 1 Below Discovery on Anvil Creek for the

year 1899. I have not brought those books, they are in

San Francisco. I have made search through my office and
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effects, and have no books, papers, accounts or memoranda

of any kind in my possession or in Nome at this time,

which will show the amount of golddust extracted from

thai claim in 181)9, 1900 or 1901. The company was not

(hen incorporated. In 1902 we became a corporation. I

have none of the old books of the copartnership, Lind-

bloom, Lindeberg- & Brinteson, the defendants in this case,

as an association in Nome, at this time of the Cape Nome

Mining Company or the Cape Nome Pioneer Mining Com-

pany, or the Pioneer Mining Company for the year 1899.

Mr. FRANK MARTIN, called as a witness on behalf

of the plaintiff, and having been duly sworn, testified as

follows:

Direct Examination.

( By Mr. FRAWLEY.)

My name is Frank Marfin; I reside on the Sandspit in

Nome. I came to Nome first in '99 on the Garonne. I

know Messrs. Lindbloom and Brinteson. I first met them

on the 20th of June, 1899. I know Julius Fallett, I got

acquainted with him a few clays afterwards in June. I

first became acquainted with Anvil Creek the 20th or 21st

of June, '99. I am acquainted with the location of No. f»

Above on Anvil Creek, and worked there under Mr. Fai-

led. I was present in a tent on No. 6 when Mr. Lind-

bloom and Mr. Fallett were there.

At this point in the examination of the witness, the fol-

lowing proceedings were had:

( v>. Please state if you ever at any time heard any agree-
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ment entered into between Mr. Fallet and Mr. Lindbloom

for the working of No. 1 Below on Anvil Creek?

Mr. ORTON.—Objected to on the ground that any

agreement entered into between Mr. Fallet and Mr. Lind-

bloom is irrelevant, incompetent and immaterial ; also be-

cause the question calls for a modification by oral evidence

of the terms of a written contract and agreement in re-

gard to the same subject matter, and in force and effect

at the same time, and also to the form of the question, on

the grounds that the same is leading.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, I did.

( The witness continued testifying as follows :) My best

recollection is that that was about the 3d or 4th of July

in No. 6 Camp about half-past seven or eight o'clock in

the morning. I had been working on No. 6 at that time

about fifteen days.

At this point in the examination of the witness, the fol-

lowing proceedings were had

:

Q. Please state what took place and what was said at

that time with reference to this agreement?

Mr. ORTON.—We object to that as calling for oral evi-

dence which would tend to change and modify the terms of

a written agreement between the same parties which, as

already appears by the evidence, was then in full force

and effect, and this is therefore irrelevant, incompetent,

and immaterial.
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The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, it was just as we were getting up in the morn-

ing, and we had had breakfast and the men had went to

work—that was the morning I started in for packing for

Mr. Lindeberg and Mr. Lindbloom, for the company, and

just about then Mr. Lindbloom says to Julius, he says,

'•Julius," he says, "look at here at what I am doing for

you." He says, "I give you a lay on No. 6 and Discovery

Claim, on Anvil, for seven per cent," he says, "and now I

want you to go down to No. 1 Below and open up that

claim, and I will give you the same percentage as you are

getting on these two claims," so at that period Julius, he

says, "I will go you, Lindbloom," and he went down that

very same morning, down the creek to No. 1 Below, and

I went down myself with him, or an hour or two right af-

terward. I went down about eleven o'clock because I

started in to packing that very day, so I went down there

that same morning, on my way to town—I had four dogs

with me, and then went back up to No. 6 that night and

slept there and brought my four dogs back with me.

(The witness continued testifying as follows:) It was

mentioned at that time that this lay was just for '99. Mr.

Pallet took charge of No. 1 Below. He worked there about

25 days after that. I passed thai claim every day and

sometimes twice a day. At that time that Mr. Fallet wen!

down and took charge of the claim there were about ten

men that ran away from the Garonne working on Discov-

ery. He put me to work on No. 1 Below; I don't know
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who put anyone else to work. Mr. Lindeberg was working

on No. 1 Below, and I don't know if Mr. Fallet or if Mr.

Lindeberg put them to work on No. 1 Below. After he

moved camp down to Discovery, he went down to No. 1

Below and kept these same men working there. After he

look charge of No. 1 Below he cross-cut the claim, and

right after that made a ditch, cut a drain ditch. I saw

him cross-cutting and setting sluice boxes and such work

as that, I knew of a disagreement between Mr. Fallet

and Mr. Lindbloom as to the working of that claim. That

took place on No. 6.

At this point in the examination of the witness, the

following proceedings were had

:

Q. Please state to this jury when about that took place,

ana* the contentions of that disagreement, which took place

over the working of No. 1 Below Discovery Claim on

Anvil between Mr. Fallet and Mr. Lindbloom?

Mr. OETON.—We object to this as wholly irrelevant,

incompetent and immaterial ; incompetent for the purpose

of contradicting either the written or the oral agreement

or statement.

A. Well, I come to No. 6 camp one night, and I wanted

to quit. I wanted to settle for my packing, because they

didn't do what they had promised they would do, and Mr.

Fallet and Mr. Lindbloom was both there at the camp,

and they were discussing about No. 1 Below and No. 6

and Discovery Claim on Anvil, and I seen that they were

having a little racket, and so I spoke to Mr. Fallet, and I
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says, "What is the matter, Julius?" and he says, "Mr.

Lindbloom lias been after me for a couple of clays because

I have taken the men down from No. 6 to No. 1 Below,''

he says.

Q. Was Mr. Lindbloom there at the time?

Mr. ORTON.—I object to any statement made by Mr.

Fallet to this witness on the ground that the same is in-

competent, irrelevant, and immaterial, if the Court please.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Mr. Fallet he says, he told him, he says to me, "Mr.

Lindbloom has been after me for a couple of days because

I took the work to No. 1 Below Discovery; he wants me

to work all the time on No. 6 and Discovery Claim," he

says. "Now, he has been after me, and I tell you what 1

am going to do ; I wanf to go to work and sell my interest

I have got in No. 6 and Discovery Claims." So at that

time Mr. Lindbloom said—while Julius had been talking

to me, after that Mr. Fallet said to Mr. Lindbloom; he

says, "Lindbloom, I will tell you what I will do : If you will

give me twelve hundred dollars for my percentage on No.

and Discovery I will give you a release." So Mr. Lind-

bloom says, "No, I won't do that." He says, "That is too

much money." So the next morning I got up and came

down town again, and that next night I did not go back

to camp, and then the next day the first thing I knew I

saw Mr. Lindbloom and Mr. Fallei and .Mr. Brynteson

<!<>\vn to town, and about two or three hours I saw Mr.
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Lindbloom, and Mr. Lindbloom and I had dinner together,

and he says to me that Fallet has sold out for twelve hun-

dred dollars, his interest in No. 6 and Discovery claims.

Q. How do you know he sold out for twelve hundred

dollars?

A. Because me and Mr. Fallet was together and Mr.

Fallet had the money in his pocket, and he gave me

twenty-five dollars that he had owed me for about a

month, and I saw he had the money in his pocket. 1 said

lo him he ought not carry so much money in his pocket

all mixed up that way, and he told me he was going right

cut to Anvil Creek again to go to work on No. 1 Below,

and he hired me to go with him.

Q. Do you know from anything that Mr. Lindbloom

told you? A. Yes, he told me, too.

Q. What did Mr. Lindbloom tell you?

A. He said they had bought out Julius on No. 6 and

Discovery.

Mr. ORTON.—I move to strike out this as irrelevant,

incompetent and immaterial; incompetent for the purpose

of contradicting or changing the terms of this written

paper which has been read to your Honor here, and what

has been called a release.

The COURT.—Objection overruled.

( Exception was taken and allowed to defendants.)

Q. I will ask you if, after Fallet sold out his interest

in No. 6 and Discovery, if you know whether or not he em-
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ployed any men to go to work on No. 1 Below Discovery

on Anvil?

Mr. ORTON.—I object to this question as presupposing

something which has not been testified to, also as leading

and also object to the use of the words "Sold out his inter-

est," there being no evidence that he ever had any inter-

est, or ever sold out any interest, it being merely an at-

tempt to confuse this release in the minds of the jury with

selling out an interest, and I object to counsel attempting

to contradict the terms of this release by the term "sold

out his interest."

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir, he hired me.

Q. Where?

A. Right down here on the corner.

Mr. ORTON.—That is objected to as being self-serving

on the part of Mr. Fallot, and as being an attempt to prove

contract, or trying to prove that a contract was entered

into between Mr. Lindbloom, or these defendants ami Mr.

Fallet, and I also move to strike this all out on those

grounds.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

(The witness continued testifying as follows: This

took place just after dinner, the other side of the Hunter

Saloon about the corner where the Dext<>r Saloon used to
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stand. I and Mi*. Lindbloom had come from eating din-

ner and we met Mr. Fallet. Mr. Fallet said to me that

he wanted me to go to work for him on No. 1 Below. Mr.

Lindbloom was present. I told Mr. Fallet, "All right,

Julius, I will come to-morrow and go to work for you/'

Two or three hours after that I and Mr. Lindbloom left

for Discovery Claim on Anvil. I saw Mr. Fallet that

same night. I saw cleanups on No. 1 Below on Anvil. I

saw one. There was two gold panfuls that came out of

that one clean-up. That was about the 15th of August. 1

bad a conversation with Mr. Lindbloom about the amount

of gold taken out of that claim in that year.

At this point in the examination of the witness, the

following proceedings were had:

Q. What did Mr. Lindbloom say about that, about the

amount of gold taken out of that claim that year?

A. Well, I heard Mr. Lindbloom mention that to me

lots of times that that was a very good claim ; that claim

No. 1 Below was a very good claim, and also I have heard

him make the remark that it was one of the best claims

on the creek; I have heard Mr. Lindeberg mention, too,

that his claim No. 1 Below was one of the very best claims

on the creek, and also I have heard Mr. Lindbloom men-

tion the same a good many times.

Mr. ORTON.—Move to strike that all out as not re-

sponsive to the question.

The COURT.—Motion overruled.

(Exception taken and allowed to defendants.)
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A. There was that one clean-up that I saw myself in

August, that was the first big clean-up that they had.

Cross-examination.

(By Mr. ORTON.)

On the day that Julius got that twelve hundred dollars

Mr. Lindbloom and Brynteson were all in town with

him. I was in town myself that day. I saw them all in

town on that day. Julius had twelve hundred dollars

in his pocket that day after I saw them all together. I

saw Julius twice that day. I saw him about three o'clock

in the afternoon. It was two o'clock when Mr. Lind-

bloom and I had dinner, so it must have been three when

i spoke to Julius. He told me he was going out to No. 1

Below right afterwards, that same afternoon, and he

hired me to come out there and work with him. I told

him, "I will be out to-morrow." He told me he was going

out to No. 1 Below on Anvil Creek right in front of Lind-

bloom. He told me he was going out to No. 1 Below to

go to work. Then he left me. I saw him once that night

again. He was in town again about seven or eight

o'clock. He told me he had been out to No. 1 Below. I

didn't see him out there. I don't know whether lie had

been out there or not, only what he told me. At the time

1 saw him the second time about seven or eight o'clock

he may have had a drink or two, but he was not drinking

much, because he went right back to Anvil Creek and

went to work for Gabe Price as foreman on No. 8 the next

day; went to work as foreman for Gabe Trice and worked
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for him till the end of the season. After the time I saw

him about seven or eight o'clock, I never saw him again

after that doing any work for the Pioneer Mining Com-

pany.

TOM EAGAN, called as a witness on behalf of the plain-

tiff, and having been duly sworn, testified as follows:

Direct Examination.

By Mr. FRAWLEY.)

My name is Thomas Eagan. My business is mining. 1

first came to Alaska in the spring of 1890. I came to

this portion of Alaska along in March, 1899. I am ac-

quainted with Lindeberg, Lindbloom and Brynteson. 1

first met them in May or June, 1899. I am acquainted

with Mr. Julius Fallet. I have known him about six

years. I am acquainted with Anvil Creek and first be-

came acquainted with Anvil Creek in May, '99; I worked

on No. 7 Anvil Creek. Julius Fallet worked on No. 6,

Discovery, and No. 1 Below on Anvil Creek in 1899. He

ran a drain ditch and started in to build a flume on No.

1 Below; I don't know whether he ever finished it or not.

I had a lay on No. 7. 1 never done any panning or pros-

pecting on No. 1 Below while Mr. Fallet was in charge.

1 done prospecting there in 1899.

At this point in the examination of the witness, the

following proceedings were had

:

Q. Do you know about the width of the paystreak un-

covered by Fallet on No. 1 Below?
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Mr. ORTON.—That is objected to as incompetent, ir-

relevant and immaterial, if the Court please, and not the

proper way to prove the measure of damages in this case.

The COURT.—Objection overruled.

(Exception taken and allowed to defendants.)

A. I should judge it would be about one hundred feet.

(The witness continued testifying as follows:) I don't

know what was the depth of the pay. I heard Julius Pal-

let and Mr. Lindbloom have a conversation in regard to

No. 1 Below on Anvil, in the tent on No. 8 on Anvil

Creek. There was three or four there besides myself; 1

can't recall who they were now; that was in the latter

part of August or the first of September.

At this point in the examination of the witness, the

following proceedings were had:

Q. Now, please tell this jury and the Court what

that conversation was.

Mr. ORTON.—That is objected to as irrelevant, in-

conipetenl and immaterial; also for (lie reason that it

is for the purpose of attempting to change, vary and

alter a written agreement between the parties.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, it was concerning a percentage on No. 1

Below on Anvil.

Q. State all thai Mr. Fallot 1 said and what Mr. Lind-

bloom said in (hat conversation;
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Mr. ORTON.—That is objected to as irrelevant, in-

competent and immaterial; also for the reason that is

for the purpose of attempting to change, vary and alter

a written agreement between the parties, and also on

behalf of the other defendants, other than Lindbloom,

that what Mr. Lindbloom said there could not bind the

other defendants.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, at first Mr. Lindbloom started in and denied

it, and then Fallet and him talked it over, and then I

says to Mr. Lindbloom, I says, "Lindbloom, yon know

very well that you promised him seven per cent on No.

1 Below," and then Mr. Lindbloom said that he had

promised him seven per cent, but. that one per cent

would be enough.

(The witness continued testifying as follows:) Lind-

bloom said they had taken out about one hundred thou-

sand dollars out of that claim in 1890, and that one

per cent would make him a thousand dollars and that

was enough. Jnlins said he would not settle on that

percentage. Along about the middle of August some

time in the tent on No. 7, I had a conversation with Mr.

Lindbloom with reference to clean-ups on No. 1 Below,

and he claimed that they made a thirty thousand dol-

lar clean-up for a two days' run on No. 1 Below. I didn't

see any clean-ups myself on No. 1 Below.
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( Jross-examination.

(By Mr. OKTON.)

I have nothing in common with Mr. Lindbloom what-

ever, and I have neither an unfriendly nor a friendly

feeling one way or the other. We have had several

disputes and differences. Several times he has had

quarrels with me in 1899. In 1899 I was running No.

7 on Anvil Creek; I had a contract pretty nearly similar

to this one, with Dr. Kittlesou on No. 7. I am friendly

with Mr. Pallet and have been since 1899. Lindbloom

certainly was denying the contract to Fallet.

JULIUS PALLET, recalled in cross-examination, tes-

tified as follows:

Q. (By Mr. ORTON.) State whether or not that is

your signature there to that paper? A. Yes, sir.

(Paper identified by witness introduced and read in

evidence as follows:)

Anvil City, Alaska, July 20th, 1899.

Know all men by these presents, that I, Julias Fallet,

of Anvil City, Alaska, for and in consideration of the

sum of twelve hundred ($1201)) dollars, paid by the

Cape Nome Pioneer Mining Company do hereby release

the said Cape Nome Mining Company from the terms

and conditions el' a certain contract made by said com-

pany to myself by which I was to receive 7 per cent of

the net proceeds from Discovery Claim, No. <i Above on

Anvil Creek. A reference is hereby made to said con-
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tract which is recorded in the office of the Mining Re-

corder for the Cape Nome Mining District, Alaska. And

this is intended as a receipt in full for all money due

from the said company up to date.

In witness whereof, I have hereunto set my hand and

seal the day and year first above written.

(Signed) JULIUS FALLET.

Witness

:

K. M. JACKSON.

N. P. R. HATCH.

[Endorsed] : Julius Fallet to Cape Nome Pioneer Min-

ing Co. Release. Agreement. Julius Fallet and

Pioneer Mining Company. Filed for record 4 P. M.,

July 20, '99. A. N. Kittleson, Recorder. A. E. South-

ward, Deputy. Paid. Entered page 110, Vol. XIII.

Q. That is the paper which you signed and which you

have testified that you were paid twelve hundred dol-

lars, is it not, Mr. Fallet? A. Yes, sir.

J. D. MORGAN, a witness produced on behalf of the

plaintiff, and having been duly sworn, testified as fol-

lows:

Direct Examination.

(By Mr. FRAWLEY.)

My full name is John Dix Morgan. I first came to

Nome in the month of December, 1898. I am acquainted

with Eric 0„ Lindbloom, Jafet Lindeberg and John

Brynteson. I met Mr. Brynteson in December, '98; I
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met Mr. Lindeberg in April or May, '99, and 1 met Mr.

Lindblooin soon after 1 me1 Mr. Lindeberg within about

a month afterwards, I believe I know something about

the different claims on Anvil Greek. I have walked

up and down the full length of Anvil Greek. I know the

location of No. 6 Above and No. 1 Below. I first be-

came acquainted with those claims the latter part of

May, '09. I know Julius Pallet. I first became ac-

quainted with him about the month of March, 1809. I

was the agent of Mr. Lindbloom, Mr. Lindeberg and Mr.

Brynteson in the year 1899, for the Pioneer Mining Com-

pany operating on Anvil Creek, Lindbloom Greek, Rock

Creek, Mountain (reek, Dry, Dexter, and one claim on

Glacier—22 claims in all, I think, I had under considera-

tion. I was present and never saw Julius Fallot at any

time starting in to open up No. 1 Below Discovery on

Anvil.

At this point in the examination of the witness, the

following proceedings were had:

Q. Please state whether or not Mr. Lindbloom, Mr.

Lindeberg, or Mr. Brynteson, ever informed you that he

was operating on No. 1 Below on Anvil Greek.

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

A. Mr. Lindbloom told me thai he had employed Mr.

Fallel to open up No. 1 Below on the same terms that

he had employed him to opeu up Discovery and No. (!.
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Q. About what time was it and whereabouts was it

that Mr. Lindbloom had informed you of that fact?

A. Well, I could not swear positively where it was,

nor when; it was simply casual conversation and I paid

but very little attention to the time or place; we were

used to meeting every day—but I think it was on No.

(> one day when we happened to meet and be talking

over matters there together. The date I could not pre-

tend to give, I don't know when it was except that it

was some time in 1809.

Q. State whether or not you had at any time a con-

versation with Mr. Lindbloom wherein you advised the

employment of Julius Pallet to open up No. 1 Below

on Anvil Greek?

Mr. ORTON.—Objected to as being- irrelevant, incom-

petent and immaterial, and not tending in any way to

show any oral contract was made, and if any oral con-

tract was made, it would tend to change and alter the

terms of the written contract between the same parties

relative to the same subject matter.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I objected to this Mr. Fallet being employed.

(The witness continued testifying as follows:) I ob-

jected strenuously to Mr. Lindbloom because that was

too much percentage to give up. He was to get seven

per cent. I could not say when this conversation was
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within thirty days of the time. 1 never saw the written

contract between those parties.

At this point in the examination of the witness, the

following proceedings were had:

Q. Please state whether or not at the time that you

objected to Julius Fallet operating on No. 1 Below,

whether he had been working for the Pioneer Mining

Company on other claims prior to that time?

Mr. ORTON.—Objected to on the ground that it is

incompetent, irrelevant and immaterial, and not based

npon any testimony already given.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. He had been employed by them.

Q. He had been operating on No. 1 Below prior to

the time that yon made those objections?

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I never was on No. 1 Below and never saw him

on No. 1 Below, as I stated, so I cannot state whether

he ever did or not.

Q. Please state, Mr. Morgan, if you can, how long

he had been working for the company before this mat-

ter came up about your objecting to the employment

of Mr. Kallet on No. 1 Below?
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Mr. OKTON.—We object to that as immaterial, ir-

relevant and incompetent. The mere fact that Mr.

Morgan did and assent to the employment of Mr. Fallet

does not tend to prove that the contract was made.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, Mr. Fallet was employed by me in the win-

ter; he sawed sluice lumber for a thousand dollars for a

thousand feet, and we paid him the whole thousand dol-

lars for a thousand feet of sluice lumber which he sawed

down about where Dry Creek and Bourbon Greek come

together, and the sluice lumber was afterward hauled

out to the Pioneer Mining Company's properties, and

I know that Mr. Fallet was sawing that lumber for the

Pioneer Mining Company, because I received that lum-

ber from him and saw to it that he got his money for it,

a thousand dollars for a thousand feet. And I know

that Mr. Fallet was continually employed by the Pioneer

Mining Company in that way up until along in July, I

think it was, when I went away, about the middle part

of July, the middle or latter part of July, I know that

Mr. Fallet was continuously employed by the Pioneer

Mining Company all of that time, from along in the win-

ter, sometime, until the middle or latter part of July.

(The witness continued testifying as follows:) I do

not know the amount of golddust that was extracted

from No. 1 Below on Anvil in the year 1899. I know

nothing at all about what was done on No. 1 Below; I

had nothing whatever to do with No. 1 Below—never

was down there, and therefore knew nothing about it
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whatever. I never had any conversation with either

of the defendants relative to the amount of golddusl

that was extracted from No. 1 Below during thai year.

Cross-examination.

(By Mr. ORTON.)

During that winter Mr. Pallet was sawing sluice lum-

ber on his own account and the Pioneer Mining Com-

pany bought the lumber from him. The Pioneer Mining

Company owned the lumber and Mr. Pallet sawed it up,

and all that he cut was taken by the Pioneer Mining-

Company. I paid him a thousand dollars for a thou-

sand feet of sluice lumber under that agreement or en-

gagement. He was not in the employ of the company

long prior to the first of May; he sawed up this lumber

and then sold the lumber which he and his partner

sawed to the Pioneer Mining Company, and I paid him

for it. I began to work for the Pioneer Mining Company

in December, 1S99. I quit their employ sometime tli<'

middle or latter part of the summer, I think some time

in August. It is not a fact that I ami Mr. Pallet quit

on the same day. You will find that Mi'. Pallet quit

quite a while before I did, some little time before I

quit the company. I don't know how long before, I

had nothing to do with him and his affairs. I do not

know anything about him at all.

Redirect Examination.

(By Mr. FRAWLEY.)

Q. Please state, Mr. Morgan, if at any time yon
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received any instructions from the Pioneer Mining Com-

pany, or from Mr. Lindbloom or Mr. Lindeberg, or Mr.

Brynteson, to let a lease on any of their ground.

Mr. ORTOX.—I object to this as wholly immaterial,

irrelevant and incompetent, calling for the conclusion

of the witness, and has nothing to do with this case.

If he was instructed to lease any of their ground, it don't

tend to prove or disprove that it was No. 1 Below.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I did not.

Q. Just tell what you did.

Mr. ORTOX.—Object to this as irrelevant, incompe-

tent and immaterial for any purpose in this case, as to

what he did in reference to the management of the com-

pany's business.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I hired the men for the company, and discharged

the men; paid all the bills, signed all checks, and did the

best I could for the company as I was put there to do,

to make the company on a sound basis.

Q. Did you at any time in the exercise of your duties

and acting for the company, give a lay or lease on No.

1 Below on Anvil Creek to any party?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial. The mere fact that he did let a lay
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on No. 1 Below <m Anvil Crook a1 some time to some

party does not tend to prove or disprove any of the is-

sues in this case.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I did; I gave a lay in writing for three years to

No. 1 Below and No. 1 Above Discovery.

Mr. ORTON.—I move to strike all this testimony in

reference to any lay or lease out on the ground that it

is now shown that it was a lease or contract for a lease

for a period of more than one year, and such lease is

absolutely void until the authority of the person who

signed such instrument be shown, in writing, and this

witness has certainly showu no written authority.

I move to strike out all that has so far appeared in

t his record with regard to any lease or lay agreement or

contract because the witness has already stated that he

never had any authority to sign any lease, or any in-

structions, I believe he said, from the company to sigu

any such lay or lease, and he certainly has shown no

written authority to lease property for a term of years.

The COURT.—Objection overruled and motion denied.

(Exception was taken and allowed to defendants.)
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R. J. PARKS, a witness called 011 behalf of the plain-

tiff, and having been duly sworn, testified as follows:

Direct Examination.

(By Mr. FRAWLEY.)

My name is Robert James Parks. I am acquainted

with Mr. Lindbloom, Lindeberg and Brynteson. I am

acquainted with Julius Fallet. I am acquainted with

the mining claims on Anvil and especially No. 1 Below.

I first came to Nome, Alaska, in April, '99. Some time

in July, '99, I had business relations with Mr. Lindeberg,

Lindbloom and Brynteson pertaining to No. 1 Below

on Anvil Oreek.

At this point in the examination of the witness, the

following proceedings were had:

Q. Please state what those negotiations were?

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial, and not binding in any way, because

the time Mr. Fallet entered into this oral contract is

prior, if at all, to these negotiations, and also because it

is trying to contract the terms of a written contract or

to alter and change the terms, and it don't tend to prove

the execution of the oral contract.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I was negotiating with them for the purchase of

No. 1 Below; the price was made on the claim, and Mr.

Lindeberg told me that I would have to take Julius

Fallet with the claim; that he had a contract with them,

and that he went with the claim.
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Q. Did he tell you what contract lie had with them?

A. Yes, sir.

(,). Please state what was said in regard to that?

Mr. OKTON.—Objected to for the reason that it is

irrelevant, incompetent and immaterial, being for the

purpose of contradicting the terms of a written contract.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. He told me that Mr. Fallot had a seven per cent

interest in the claim, in any gold that was taken out

during the year MM I.

(The witness continued testifying as follows:) Mr.

Lindeberg, Mr. Lindbloom and Mr. Brynteson frequented

my place quite often in '93. I saw him quite frequently;

every few days some of them. I saw them in town.

At this point in the examination of the witness, the

following proceedings were had:

Q. Where did they generally hold out when in town,

Mr. Parks, in regard to the different places of business

around town?

Mr. ORTON.—Objected to as entirely immaterial

—

what the personal habits of these gentlemen were can-

not affect this case in any way.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, they used to conic in— I was running a

saloon at the time, and they used to come in (lie saloon

most every time tliev were in town.
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Q. I will ask you if you ever knew of any difficulty or

disagreement between Mr. Fallet and Mr. Lindbloom as

to working the claims on Anvil Greek in 1899.

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial; that don't tend to prove any contract.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. No, not personally.

(The witness continued testifying as follows:) I don't

know from personal knowledge, except what Mr. Linde-

berg told me, as to the amount of gold taken out in the

year 1899, from No. 1 Below on Discovery on Anvil

Creek. Mr. Lindeberg told me in San Francisco in the

spring of 1900, that I was foolish that I had not bought

that claim (No. 1 Below) at that time; that I would be

a rich man if I had bought it; that he had taken out over

two hundred thousand dollars from it the year before,

'99. I don't know anything about the agreement, or

any of the difficulties growing out of the settlement with

Fallet.

Cross-examination.

(By Mr. ORTON.)

Lindeberg told me that Fallet had a seven per cent

interest in the claim, and that if I bought it, I would

have to take him along with the claim, that he went

with' the claim. I didn't make the trade. Part of the

reason was I didn't want to take Fallet along with the

trade. This was some time in July, '99, possibly in the
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latter part. They had not made any clean-ups at that

time; they were just prospecting the claim and had not

begun to mine it at all. At that time Mr. Lindeberg

did not tell me they already had one clean-up. Linde-

berg told me in San Francisco in the spring of 11)00, that

they had taken a couple of hundred thousand dollars

out of that property the year before. Lindeberg was

kind of bragging about the property. That was in the

Palace Hotel. Gabe Price was there. We may have

been at the bar. I think that was Lindeberg's own

claim, the one he had staked. I and Lindeberg are not

very friendly at this time. There has been considerable

litigation betwreen Mr. Lindeberg and I in the past two

years. I am not friendly toward Mr. Lindeberg. I

have expressed myself a number of times as feeling very

badly against Mr. Lindeberg, and have spoken very

disparagingly of him perhaps. I don't feel friendly to-

wards him now.

Plaintiff rests.

Mr. N. P. R. HATCH, a witness called on behalf of the

defendants, and having been first duly sworn, testified

as follows:

Direct Examination.

(By Mr. OKTON.)

1 know Mr. Pallet. I am in the mining business at

present. 1 am an attorney at law. I was practicing

law here in '99. 1 know Messrs. Lindeberg, Lindbloom

:iikI Brynteson. I knew them in '99. I was their attor-



vs. Julius Fallet. 69

(Testimony of N. P. R. Hatch.)

ney associated with Kenneth M. Jackson. I remember

the occasion in the summer of '99 of Mr. Fallet, together

with Messrs. Lindeberg, Lindbloom and Brynteson be-

ing present at my office, in the month of July, '99, at the

time when a certain release was drawn up by me. That

is the paper marked Defendants' Exhibit No. 2. I recog-

nize that as the paper I drew at that time and as having

signed that paper. That paper was drawn on the 20th

of July, 1899, by Mr. Jackson. I was present at the time

the paper was drawn up. I saw the paper there at that

time. My recollection is that Mr. Brynteson and Mr.

Lindbloom and Mr. Fallet was present at the time, be-

sides Mr. Jackson and myself. I can't recollect the ex-

act conversation; the substance of it was that that ended

Julius Fallot's employment and that he was taking the

twelve hundred dollars in lieu of this seven per cent.

Mr. Fallet signed the release. I was positive that that

ended the whole thing. I knew he had a contract to re-

ceive seven per cent, and after he had signed this release,

that ended the contract; that was the end of his emplo}'-

ment—that was the end of their contract. I knew they

had a written contract at that time. I do not think that

contract was there before me at the time. Mr. Lind-

bloom and Mr. Fallet had some considerable talk, but

I do not remember sufficiently to testify to it.

Cross-examination.

(By Mr. SOHOFIELD.)

At that time I had never seen the contract itself. I
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knew nothing personally of this contract any more than

being interested in a way in this affair of the release, and

this impression I received from the conversation there,

and the references made in the body of the instrument

itself, this last agreement, or release, I think it is

termed. It appeared to me that Julius made claim that

he had been working for the company and that that was

the termination of it. I knew nothing of any verbal

contract. I knew that he had a written contract, and I

think that I have seen it but I would not testify posi-

tively to that. It was my understanding at the time

this release was drawn it was drawn to be a release from

the written contract. Nothing at all was said about any

oral contract.

Redirect Examination.

(By Mr. ORTON.)

I think Kenneth M. Jackson wrote this release.

At this point in the examination of the witness the

following proceedings were had:

Q. Yon don't know whether or not he intended this

as a release of tin 1 written contract, do you?

Mr. FBIAWLElY.—We object to that as immaterial.

The OOTJUT.—Objection sustained.

(Exception was taken and allowed to defendants.)

Q. Do you know whether Judge -Jackson had knowl-

edge of t his writ ten contract '.'

.Mr. ru.WYLKY. objected to as immaterial.
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The COURT.—Objection sustained.

(Exception was taken and allowed to defendants.)

(The witness continued testifying as follows:) I don't

recall that at that time that there was anything said

whatever about any oral contract. 1 will say positively

that I didn't hear anything- about any oral contract.

ERIC O. LINDBLOOM, a witness on the part of the

defendants, being first duly sworn, testified as follows:

Direct Examination.

(By Mr. ORTON.)

I am one of the defendants in this action. In 1899 I

was a member of the firm or copartnership known as the

Cape Nome Pioneer Mining Company, sometimes called

the Pioneer Mining Company. I know the plaintiff,

Julius Fallot, and have known him since the spring of

1899. In 1899 the Pioneer Mining Company or its mem-

bers owned No. 6, No. 1 Above Discovery, and No. 1

Below. I first met Mr. Pallet in the spring of '99. He

is a miner. I had an agreement in writing with Mr. Pal-

let in relation to operating mines on Anvil Creek. The

paper endorsed "Agreement between Pioneer Mining

Company and Julius Pallet" is the contract. (Exhibit

No. —— .) Those are the signatures of myself, John

Brynteson, Jafet Lindeberg and Julius Pallet; we all

signed it. (Contract introduced in evidence.) That

contract was executed here in Nome; Nome was at that

time called Anvil City. Mr. Fallot went into our employ
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pursuanl to the terms of thai contract and worked for

us until the latter part of July on No. (J Anvil. We paid

him pursuant to the terms of this contract something

like twelve hundred dollars and took a release from liim

or receipt for the money. I saw that paper in Jackson

and Hatch's office. That twelve hundred dollars was

paid to him in the latter part of July, 1899. After we

paid him this money and took this receipt he never did

any more work for our company.

Cross-examination.

(By Mr. FKAWLEY.)

I didn't know him before May, 1899. He was re-

ported to be a practical placer miner; I hired him for

this property as a miner. In June or May of 1899 he

made preparations to open up Discovery Claim and No.

6 on Anvil for the other defendants and me. He never

opened up Discovery nor No. 1 Above. He started to

open up No. 0. I might have been in the camp on No. C>

about the 15th day of June, 1899, when Mr. Frank Mar-

tin and others were there. I don't believe I requested

Mr. Fallot on or about the 15th day of June, 1899, in the

presence of Frank Martin and others on the camp on

No. (') to go and open up No. 1 Below Discovery on Anvil,

because I could not do anything at the time without my

partners. 1 don't remember that 1 told him at that

time to go and open up No. 1 Below and that I would

pay him for the year 1899 the same percentage as he

was setting on Discovery and No. (!. Mr. Fallot started



vs. Julius Fallet. 73

(Testimony of Eric O. Lindbloom.)

in to make some drains there on Discovery. There was

some slince lumber on No. 1 Below, I don't know who

brought it there; Lindeberg did; Lindeberg was in

charge of that claim all the time principally. Lindeberg

was there about one of the first ones who started to

open it up and lay out the work on No. 1 Below Discov-

ery in 1899. Fallet was down there. I believe he was

the first person to start to open up that claim. It might

be that either me or Lindeberg asked him to go down

and open up that claim. Lindeberg was the principal

one in charge there. I would not do anything unless it

wras agreed to between Lindeberg and Brynteson and me

according to our contract. I don't remember that when

I made the settlement with Fallet for No. 6 Above and

Discovery claims, that he asked me to make a settlement

with him for No. 1 also. I could not make any settle-

ment myself of No. 1. I don't remember that he asked

me to. I don't remember that in the summer of 1899

on No. 8 Above Discovery, Anvil Creek, I came to the

camp there one day and Fallet demanded pay for No.

1 Below. I did not that I remember, at that time, in

the presence of Mr. Fallet and other persons promise to

pay him for opening it up; I believe he already was paid

at that time. I do not remember that in the latter part

of the mining season of 1899 on No. 8 Anvil Creek, that

I told Mr. Fallet that I would pay him, but that I first

wanted to see Mr. Brynteson or Mr. Lindeberg about it,

because I believed he was paid already by that time, and
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we had go1 a receipt for all we owed him. I don't re-

member ever requesting him to open up No. 1. Linde-

berg was there at nil limes ami in charge. I do not

remember thai I promised Mr. Fallot on No. 8 Above

Discovery on Anvil Greek in the summer of 1S99 to pay

him one per cent of the amount of gold taken out. To

my best judgment, somewhere about $75,000 or $80,000

in gold was extracted from No. 1 Below Discovery on

Anvil Creek in the year 1899; that is, the gross amount.

At that time the expense of extracting ran nearly fifty

per cent. We, the Pioneer Mining Company, have a

book account of what the amount was, and also the ex-

penses, I believe that is here in Nome.

Redirect Examination.

(By Mr. ORTON.)

I believe we kept a separate account of the expenses

of each of the claims in '119 and of the amount taken out

of each claim; I believe those books are still in existence

and in town here.

Recross-examinai ion.

(By Mr. FRAWLE.Y.)

Eugene Ghilberg had charge of those books at the

office in the Pioneer Building on Front street.

JAI 17P LIN'DEBERG one ..1' the defendants, called

as a witness on behalf of defendants, having been duly

sworn, test ified as follows:
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Direct Examination.

(By Mr. ORTOX.)

I am one of the defendants. I don't remember of ever

having had any conversation during the month of July,

1899, wherein I told Julius Fallet thai [ would give him

seven per cent on No. 1 Below Discovery or anything of

that character. I know Julius Fallet. I remember

the occasion of the signing of this agreement, which has

been referred to as Exhibit No. 1, which purports to

have been signed by myself, together with Mr. Lind-

bloom and Mr. Brynteson and Mr. Fallet. Before Ave

entered into this agreement, Mr. Fallet had been in our

employ; he worked fcr us about two or three weeks be-

fore that sawing sluice lumber that we had, for which

we paid him extra. After this contract was entered

into, he continued in our employ; he sawed lumber and

prepared for opening up some of our claims on Anvil

Creek. The first claim we started to open up was No.

6 Above. Mr. Fallet worked on Discovery and No. G

Above during that season for our company after this

contract was entered into. He never worked on No. 1

Below. I was on No. 1 Below; I had charge of the work

on No. 1 Below; I had charge of that entire camp—Dis-

covery Camp we called it at that time. Mr. Fallet never

had charge of Claim No. 1 Below on Anvil Creek. He

never done any work there at all. He worked on Dis-

covery Claim; he had a contract to work on Discovery,

and he ran a drain through that claim draining the



7f> Erik 0. Lindblom <l <il.

(Testimony of Jafet Lindeberg.)

upper end of the claim where he had found some pay.

Mr. Fallot ceased working for us tlio latter part of July.

Be came to me and told me that he could not work for

Mr. Lindbloom; that lie would rather quit the claim—he

was very mad so lie came to me and told me he wished

to quit. 1 told liim I was sorry that lie would not work

together with Lindbloom. He came down to No. 1 Be-

low on his way coming down to town to settle the mat-

ter up with Mr. Bn^nteson and Mr. Lindbloom. After

that time after I had this conversation he never worked

for us or the Pioneer Mining Company any more after

that at all. I was not present when this release was

signed, I was on No. 1 Below. I think we kept a sepa-

rate account of the gold taken out of Discovery and No.

1 Below. I do not believe that we kept a separate ex-

pense account as both claims were operated together

under one and the same management. We began to

sluice and take out gold from No. 1 Below about the

middle of July.

I rather think that we had been sluicing at the time

that Mr. Pallet quit work, but whether we had cleaned

up at that time I do not remember now. 1 think the gross

amount taken from No. 1 Below and Discovery in the

summer of '99 was some hundred and eighty or ninety

thousand dollars. I cannot separate the two claims, and

state the separate amount of gold taken out of No. 1 Be-

low and Discovery. There were separate accounts kept.

Approximately, about half of the output came from No.

1 Below; gross output. It cost a little over 50 per cent
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to take that money out. I don't remember of ever tell-

ing Bob Parks in the Palace Hotel in San Francisco in

the spring of 1900 that I took out two hundred thousand

dollars from No. 1 Below; I rather think not, but don't

know whether I did or not.

Cross-examination.

*By Mr. SCHOFIBLD.)

At this point in the examination of the witness, the fol-

lowing proceedings were had:

Q. There was more gold taken out of No. 1 Below Dis-

covery than any other claim on the creek that year, was

there not?

Mr. ORTON.—Object to the witness making any com-

parisons of that kind. It don't tend to prove anything

in this case.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I believe that No. 8 turned out to be the richest

claim that year in '99.

(The witness continued testifying as follows:) I was

not working on No. 8. No. 1 Snow Gulch, I believe, was

the richest claim in '99 worked by the Pioneer Mining

Company. The plaintiff in this case had nothing to do

with Snow Gulch Claims. We extracted no gold to

amount to anything from No. 6 Above in '99. Discovery

Claim was no more frozen that year than No. 1 Below.

No. 1 Below stood in my name on the record, but we had
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an agreement of partnership, so that all the Anvil Creek

property was belonging to the partnership. The three

cf us signed that agreement with Mr. Fallet that has been

introduced by Mr. Orton, marked Defendants' Exhibit No.

1. Mr. Fallet was to look after all our Anvil Creek prop-

erties, to give all his time and attention as a miner and

superintendent and mining man to all our Anvil Creek

properties. I knew nothing about placer mining, very

little about sluice-boxes, I had seen sluice-boxes on Ophir

Creek in '98; none of us had had much experience in min-

ing at that time. I never represented myself to be a min-

ing man. Mr. Fallet represented himself to be a prac-

tical miner and mining man; on that basis we employed

him, thinking that he knew more about mining than we

did; so we took him in on this seven per cent basis, we

employed him. I don't think I saw Mr. Fallet on No. 1

Below after the release had been signed. I was consulted

about the settlement, about the twelve hundred dollars

paid to Fallet; I agreed to it. I didn't see him after that.

TCis statement that he came back to work on No. 1 the

next day, and wanted to go to work, and I ordered hinr

off is not true. Mr. Fallet never done any work on No.

1 Below under the seven per cent agreement ; he was dig-

ging a drain ditch on Discovery, and he used to come and

take pans occasionally on the claim, and showed me the

prospects of the claim. I had been working on No. 1 Be-

low, more prospecting than anything else for three weeks

prior to the time Mr. Fallet quit, working for the com-
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pany. I had panned gravel looking for gold in the sum-

mer of 1808 on Fish River, Melsing Creek and Ophir

Creek, and had staked a good many claims in the Casa-

depoga Section, and in the Elk Horn District. I was the

one who discovered Elk Horn Creek in the Council City

Mining District, I was prospecting all the summer of

1898. There were no sluice-boxes moved from Discovery

to No. 1 Below. I met Bob Parks in Frisco in '99 or the

spring of 1900. I said I don't think I ever told that we

took two hundred thousand dollars out of claim No. 1

Below ; what I said was, I think, that we took that much

out of all the claims, out of the camp, about two hundred

thousand dollars gross. Mr. Fallet never had charge of

No. 1 Below, never directed the man in charge there,

never worked there, never hired the men to work there,

never built that drain ditch there, had nothing whatever

to do with that claim during the year 1899. I was in

charge of that claim all summer. I prospected the claim

and then superintended the work of mining. Dr. King-

was working on Discovery Claim that summer. Dr. King-

was there before Fallet was working on Discovery, I

think. I employed Dr. King one day down town myself

personally. I think the latter part of July, maybe the

first part of August. Dr. King was never around or upon

after Fallet quit. Mr. Doring put the sluice-boxes on

No. 1 Below. I directed the digging of the drain ditch.

I never mined to amount to anything at that time. I

think I had run a drain ditch before that on Snow Gulch,



80 Erik (). hiixlhlmn et al.

(Testimony of Jafet Lindeberg.)

and we ran one on No. 6. Pallet never had anything to do

with No. 1 Below that I know of.

Defendants rest.

Mr. JOSEPH ZACE, a witness produced on behalf of

the plaintiff, in rebuttal, and having been duly sworn,

testified as follows:

Direct Examination.

(By Mr. SCHOFIELD.)

I am a miner. I reside in Nome. I came to this por-

tion of Alaska in '98. I am acquainted with Julius Fal-

let. I am acquainted with claim No. 1 Below Discovery

on Anvil Creek. I was out on that claim in the summer

of '99 in August, I never worked there I fix the time

that I was out on Anvil from the fact that I arrived from

Dawson the latter part of July and I went over to Anvil

Creek and went to work out there the 15th of August, I

never worked on No. 1 Below Discovery at all ; I worked

on No. 9.

Cross-examination.

(By Mr. ORTON.)

I was first on No. 1 Below sometimes in August, some-

wheres around the 15th of August. I saw Julius Fallet

around there then.

The foregoing is all the evidence introduced at the trial

of the above-entitled action.
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Be it further remembered that after the close of the tes-

timony, the defendants requested the Court in writing to

instruct the jury as follows:

In the United States District Court, District of Alaska,

Second Division.

FALLET

vs

LINDBLOM et al.

Request for Instructions.

Come now the defendants in the above-entitled action

and move the Court to instruct the jury as follows:

The jury are instructed to find a verdict for defendants.

IRA D. ORTON,
Attorney for Defts.

—which request was refused by the Court and an excep-

tion taken and allowed to defendants.

Be it further remembered that after arguments of coun-

sel, the Court charged the jury in writing as follows

:

In the District Court in and for the District of Alaska,

Second Division.

JULIUS FALLET, :

vs. ;No. 1 12.

ERICK O. LINDBLOOM et al.

Instructions to the Jury.

Gentlemen of the Jury : The issues you are called upon

to try arise out of the pleadings of the parties and are

briefly defined as follows:
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The plaintiff sues Erick (). Lindbloom, Jafet Linde-

berg and John Brynteson, doing business under the firm

name and style of the Pioneer Mining Company, upon an

alleged oral contract. By the terms of the contract en-

tered into on or about June 15, 1899, it is alleged by the

plaintiff that the plaintiff agreed on his part to open up

and develop the placer mining claim No. 1 Below Discov-

ery on Anvil Creek, in the Cape Nome Mining and Record-

ing District, Alaska, and work the same in such a man-

ner as to extract the greatest possible amount of gold

therefrom, with the least possible cost consistent with a

due regard for the proper and systematic working of the

ground.

That in consideration of the performance of these ser-

vices by the plaintiff, the defendants, acting by Eric

O. Lindbloom, one of their number, agreed to compensate

the plaintiff by paying him the sum of seven per cent of

the net amount of gold and golddust and other precious

metals extracted from said claim by said plaintiff.

The plaintiff alleges that on or about June 20th, 1899,

he, in pursuance of said oral contract, assumed charge of

the claim and prospected, opened up, developed and prop-

erly worked said claim, and in the doing of this work he

was employed till on or about July 20th, 1899, and that

at this latter date he had prosecuted the work so far as

to have the ground ready for working, sluicing and ex-

tracting gold and golddust therefrom. At this point of

time, it is claimed by plaintiff, the defendants excluded

him from said claim, prevented him from working the

claim under the terms and conditions of said agreement,
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and the defendants in violation of their said agreement

with plaintiff took possession of the claim and worked

and mined the same during the balance of the mining

season of 1899, and extracted therefrom gold and gold-

dust amounting in value to $125,000, and converted the

whole thereof to their own use, and have ever since neg-

lected and refused to deliver to the plaintiff his propor-

tion thereof to the plaintiff's damage in the sum of $7,000.

The plaintiff further alleges that he was ready at all

times during the mining season of 1899 to perform all the

terms and conditions of said contract ou his part to be

kept and performed, but was prevented from so doing by

the wrongful acts of the defendants.

In their answer the defendants deny that they ever en-

tered into such a contract and hence deny the violation

thereof alleged.

They interpose the further defense to plaintiff's cause

of action, which in substance is as follows

:

Alleging that they were partners on the 2d day of May,

J 899, and at all times hereinafter mentioned, and were

then engaged in operating placer claims known as Dis-

covery Claim on Anvil Creek, No. 1 Above Discovery on

Anvil Creek, No. 1 Below Discovery on Anvil Creek, and

No. 6 Above Discovery on Anvil Creek, and various other

claims in the Cape Nome Mining District, the defendants

entered into a written contract with the plaintiff, a copy

of which is set forth in the answer.

The said contract is the only contract ever entered into

between the defendants and the plaintiff in relation to

the operation of said Anvil Creek Claims or any of them.
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That afterwards, on the 20th day of July, 1899, the

plaintiff for a valuable consideration ($1200) paid to him,

released the defendants from all liability under the con-

tract above referred to, viz., the written contract, and said

release is also set forth in full in the answer.

That the defendants were partners under the firm name

and style of Cape Nome Pioneer Mining Company, also

called Pioneer Mining Company, and Lindeberg, Lind-

bloom and Brynteson, and as such were engaged in oper-

ating the above mentioned claims during the period above

mentioned.

For reply to this answer the plaintiff denies that the

contract set forth in defendant's answer was the only

contract ever entered into between him and the defend-

ants in relation to any of said Anvil Creek claims; and

further says that the contract set forth in said answer

only relates to Discovery claim and claim No. 6 on Anvil

Creek, and that it was so understood by the parties to it

at the time it was written and signed, and that it was

also so understood at the same time that it had nothing

Avhatever to do with placer mining claim No. 1 Below

Discovery on Anvil Creek; and that the receipt set forth

in said answer has reference only to claim No. G Above

and Discovery Claim on Anvil Creek, and not to the con-

tract sued on in this action.

As I have already said in giving you a summary state-

ment of the issues you are now trying, the plaintiff claims

damages for breach of an alleged oral contract entered

into according to the complaint on or about June 15th,

1899, and according to I lie evidence, at a later date.
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As before stated, the defendants allege that the only

contract they ever entered into was a written contract

dated May 2d, 1899, and copied into the answer word for

word. They, the defendants, also claim that by the terms

of the written release, a copy of which is inserted in the

answer, the defendants were released from all liability

under said written contract.

Now, you are instructed that the legal effect of the

said written release is to cancel and extinguish all the lia-

bility of the defendants under all the covenants of said

written contract, and cannot be extended to embrace any

debts, damages or obligations incurred under any oral

contract between the parties.

It is incumbent upon the plaintiff, therefore, in this

case to show that the oral contract in regard to No. 1

Below was made as alleged in his complaint and the

breach thereof by the defendants, and that this contract

was separate from and independent of the written con-

tract in regard to No. 6 and Discovery claims, and that

at the time the written contract was made it was made

with reference only to Discovery and No. 6. On the other

hand, in order to defeat this claim of the plaintiff, the

defendants must show that the written contract was the

only contract made between the parties and that the re-

lease was executed as and was in fact a release of all

claims under that contract.

If the plaintiff shows you under the evidence that he

had an independent oral contract in regard to No. 1 Be-

low and that the defendants committed the breach there-

of, in the manner by plaintiff claimed, then the plaintiff



86 Erik <). Lindblmn et al.

will be entitled to a verdict at your bauds for whatever

damages you conclude from the evidence he has sustained.

^Yhen I say that the plaintiff and the defendants must

show these things, I mean, of course, that they must prove

them by a preponderance of the evidence.

You are instructed that the defendants, by paragraph

2 of their answer, admit that placer mining claim No. 1

Below Discovery on Anvil Creek was the sole property

of the defendant Lindeberg, but they also admit in said

paragraph that said claim was being mined by said de-

fendants as partners.

You are instructed that defendants in their answer hav-

ing admitted that they were mining partners, under the

law, any member of said partnership would have the right

to make and enter into an agreement with a third person

for any purpose which tended to open up and develop the

properties to be mined by the partners, and such agree-

ment would be binding upon all the partners although

made by only one of them. -J^

You are instructed that the admissions of one copart-

ner, when made within the line of business prosecuted

by (he partnership, are binding upon all of the members

composing the partnership akke. U

if you believe from the evidence that plaintiff, after

the signing of the written release offered in evidence by

defendants, employed one Prank Martin in the presence

of the defendant, Lindbloom, to work on No. 1 Below l>is-

covery, and Lindbloom made no objection to sucft employ-

ment, such fact would amounl in law t<> an admission by

silence, and may be taken in consideration by you in



vs. Julius Fallet. 87

determining whether there was or wras not an outstand-

ing contract on claim No. 1 Below Discovery at that time.

You are further instructed that the defendants in this

case admit by "their pleadings that they were at all the

dates and times claimed by the plaintiff, copartners,

and that as such copartners they were engaged in op-

erating their property on Anvil Creek aforesaid as such

copartners; and if you should find from the evidence that

the defendant Eric O. Lindbloom, as one of such copart-

ners, and for and on behalf of said copartnership, en-

tered into a verbal contract with plaintiff, to the effect

that said defendants would pay plaintiff seven per cent

of all the net amount of gold and golddust and other

precious metals extracted from said property during the

year 1899, in consideration of plaintiff's services afore-

said, and that the plaintiff performed his services as

aforesaid until prevented by the defendants, that then,

if you so find, you must find for the plaintiff for such

amount of damages as the evidence may warrant.

If you believe from the evidence that the defendant

Lindbloom made an oral agreement with plaintiff to en-

ter upon, work and mine claim No. 1 Below7 Discovery

on Anvil, and agreed to pay plaintiff seven per cent of

the net amount of gold extracted therefrom during the

year 1899, and pursuant to such agreement plaintiff did

go upon said claim and commence to work thereon, but

was thereafter denied the privilege of continuing such

work by defendants, or any of them, then defendants

would be liable in damages to plaintiff for seven per cent

of the net amount of gold extracted from said claim dur-
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Lng said y«ar IS!)!), less the sum of .ft400.00, which plain-

tiff admits to have earned after July 20th, 1899, and if

you so find, from the evidence, your verdict will be for

plaintiff.

If, however, you find from the evidence that the de-

fendants never entered into the oral contract upon

which plaintiff rests his claim in this suit, but that they

entered into but one contract with the plaintiff for min-

ing, prospecting and developing their mining claims on

Anvil Creek, and for extracting the gold therefrom, that

being the written contract in evidence, and that they

have been released from all liability under said written

contract, then you will return a verdict for the defend-

ants,
j

You are the judges of the effect and value of all the

evidence addressed to you, but it is made the duty of the

Court to instruct you on all proper occasions, and you

are now instructed that your power of judging the effect

of evidence is not arbitrary, but it is to be exercised

with legal discretion and in subordination to the rules

of evidence. One of these rules is that you are not

bound to find a verdict in conformity with the declara-

tion of any number of witnesses which do not produce

conviction in your minds against a less number or other

evidence admitted on the trial, which is satisfying to

your minds. The purpose of hearing testimony is to en-

able you to determine the truth of the allegations made

upon one side and denied by the other, and you have a

righl to determine from the appearance of the witnesses

on tlic stand, their manner of testifying, their apparent
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candor and fairness, their apparent intelligence or want

of it, and from all the other surrounding circumstances

appearing in evidence on the trial, which witnesses are

more worthy of credit and to give credit accordingly.

You are instructed that a witness willfully false in

one part of his testimony may be distrusted by you in

others; and if you shall believe that any witness in this

case has willfully sworn falsely then you are at liberty

to distrust his entire testimony, except in so far as it

may be corroborated by other credible evidence or by

facts and circumstances proved on the trial.

You are instructed that in a civil case like this the

affirmative of the issue shall be proved by the party al-

leging it. And when the evidence is contradictor}7 your

verdict should be in accordance with the preponderance

of the evidence; you are instructed that the preponder-

ance of the evidence is not alone determined by the num-

ber of witnesses testifying to a particular fact or state

of facts. In determining upon which side the pre-

ponderance of the evidence is, you should take into con-

sideration the opportunity of the several witnesses for

seeing and knowing the things to which they testify,

their conduct and demeanor while testifying, their in-

terest or lack of interest, if any, in the result of the suit,

the probability or improbability of the truth of their

several statements, in view of all the other evidence,

facts and circumstances proved on the trial, and from

all these circumstances determine upon which side is

the weight or preponderance of the evidence. You are

instructed that in this case the affirmative of the issues
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is upon Hit' plain! ill" to prove the material allegations

of liis complainl and reply. On the oilier hand the af-

firmative of the issues is upon the defendants to estab-

lish the matters and things alleged in their affirmative

defense.

Foi] are instructed that if (he testimony of a witness

appears to be fair, and not unreasonable, and is consist-

ent with itself, and the witness has not been in any man-

ner impeached then yon have no right to disregard the

testimony of such witness from mere caprice and with-

out cause. It is your duty to consider the whole of the

evidence and to render a verdict in accordance with the

weight of all the evidence in the case.

You may now take the case, gentlemen, and retire to

your jury room; select one of your number as foreman;

and consider of your verdict.

Two forms of verdict are given you. When you shall

have agreed, you will have your foreman sign that form

which expresses your decision, and then you will return

into court with your verdict.

You may take with you the pleadings in the case as

well as the exhibits which have been introduced in evi-

dence.

Nome, Alaska, Sept. 8th, 1001.

ALFRED S. MOORE,

District Judge.

Be it further remembered that before the jury retired

to deliberate on its verdict, the defendants took certain

exceptions to the said instructions as follows:
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I.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"As I have already said in giving you a summary state-

ment of the issues you are now trying, the plaintiff

claims damages for breach of an alleged oral contract

entered into according to the complaint on or about

June 15th, 1899, and according to the evidence, at a later

date."

II.

Said defendants except to that part of the Court's in-

structions which read as follows:

"As before stated, the defendants allege that the only

contract they ever entered into was a written contract

dated May 2d, 1899, and copied into the answer word for

word. They, the defendants, also claim that by the

terms of the written release, a copy of which is inserted

in the answer the defendants were released from all lia-

bility under said written contract."

III.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"Now, you are instructed that the legal effect of the

said written release is to cancel and extinguish all the

liability of the defendants under all the covenants of

said written contract, and cannot be extended to em-

brace any debts, damages or obligations incurred under

any oral contract between the parties."
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IV.

S;ii<l defendants excepted to that pari of the Court's

instructions which read as follows:

"II is incumbent upon the plaintiff, therefore, in this

case to show that the oral contract in regard to No. 1

Below was made as alleged in his complaint and the

breach thereof by the defendants, and that this contract

was separate from and independent of the written con-

tract in regard to No. 6 and Discovery claims, and that

at the time the written contract was made it was made

with reference only to Discovery and No. C>. On the

other hand, in order to defeat this claim of the plaintiff,

the defendants must show that the written contract was

the only contract made between the parties and that the

release was executed as and was in fact a release of all

claims under that contract."

V.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"If the plaintiff shows under the evidence that he had

an independent oral contract in regard to No. 1 Below

and that the defendants commit led the .(reach thereof,

in the manner by plaintiff claimed, then the plaintiff will

be entitled to a verdict at your hands for whatever dam-

ages you conclude from the evidence he has sustained."

VI.

Said defendants excepted to that part of the Court's

instructions which read as follows:
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"When I say that the plaintiff and the defendants

must shew these things, I mean, of course, that they

must prove them by a preponderance of the evidence."

VII.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"You are instructed that defendants in their answer

having admitted that they were mining partners, under

the law, any member of said partnership would have the

right to make and enter into an agreement with a third

person for any purpose which tended to open up and

develop the properties to be mined by the partners, and

such agreement would be binding upon all the partners

although made by only one of them."

VIII.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"You are instructed that the admissions of one co-

partner, when made within the line of business prose-

cuted by the partnership, are binding upon all of the

members composing the partnership alike."

IX.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"If you believe from the evidence that plaintiff after

the signing of the written release offered in evidence by

defendants, employed one Frank Martin in the presence

of the defendant, Lindbloom, to work on No. 1 Below
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Discovery, and Lindbloom made no objections to such

employment, such fact would amount in law to an ad-

mission by silence, and may be taken into consideration

by yon in determining whether there was or was not an

outstanding contract on claim No. 1 Below Discovery at

that time."

X.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"You are further instructed that the defendants in

this case admit by their pleadings that they were at all

the dates and times claimed by the plaintiff, copartners,

and that as such copartners they were engaged in op-

erating their property on Anvil Creek aforesaid as such

copartners; and if you should find from the evidence

that the defendant, Eric O. Lindbloom, as one of such co-

partners, and for and on behalf of said copartnership,

entered into a verbal contract with plaintiff, to the effect

that said defendants would pay plaintiff seven per cent

of all the net amount of gold and golddust and other

precious metals extracted from said property during the

year 1890, in consideration of plaintiff's services afore-

said and that the plaintiff performed his services as

aforesaid until prevented by the defendants, that then, if

you so find, you must find for the plaintiff for such

amount of damages as the evidence may warrant.''

XI.

Said defendants excepted to that part of the Court's

instructions which read as follows:
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"If you believe from the evidence that the defendant

Lindbloom made an oral agreement with plaintiff to

enter upon, work and mine claim No. 1 Below Discovery

on Anvil and agreed to pay plaintiff seven per cent of

the net amount of gold extracted therefrom during the

year 1890, and pursuant to such agreement plaintiff did

go upon said claim and commence to work thereon, but

was thereafter denied the privilege of continuing such

work by defendants, or any of them, then defendants

would be liable in damages to plaintiff for seven per

cent of the net amount of eold extracted from said claim

during said year 1899, less the sum of f400.00, which the

plaintiff admits to have earned after July 20th, 1899,

and if you so find, from the evidence, your verdict will

be for plaintiff."

XII.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"If, however, you find from the evidence that the de-

fendants never entered into the oral contract upon

which plaintiff rests his claim in this suit, but that they

entered into but one contract with the plaintiff for min-

ing, prospecting and developing their mining claims on

Anvil Creek, and for extracting the gold therefrom, that

being the written contract in evidence, and that they

have been released from all liability under said written

contract, then you will return a verdict for the defend-

ants."
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XIII.

Said defendants excepted to thai part of the Court's

instructions which read as follows:

''You are the judges of the efleet and value of all the

evidence addressed to you, but it is made the duty of

the Court to> instruct you on all proper occasions, and

you are now instructed that your power of judging the

effect of evidence is not arbitrary, but is to be exercised

with legal discretion and in subordination to the rules

of evidence. One of these rules is that you are not

bound to find a verdict in conformity with the declara-

tions of an}^ number of witnesses which do not produce

conviction in your minds, against a less number or other

evidence admitted on the trial, which is satisfying to

your minds. The purpose of hearing testimony is to en-

able you to determine the truth of the allegations made

upon one side and denied by the other, and you have a

right to determine from the appearance of the witnesses

on the stand, their manner of testifying, their apparent

candor and fairness, their apparent intelligence or want

of it, and from all the other surrounding circumstances

appearing in evidence on the trial, which witnesses are

more worthy of credit and to give credit accordingly."

XIV.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"You are instructed that a witness willfully false in

one part of his testimony may be distrusted by you in

others; and if you shall believe that any witness in this
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case has willfully sworn falsely then you are at liberty

to distrust his entire testimony, except in so far as it

may be corroborated by other credible evidence or by

facts and circumstances proved on the trial."

XV.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"You are instructed that in a civil case like this the

affirmative of the issue shall be proved by the party al-

leging it. And when the evidence is contradictory your

verdict should be in accordance with the preponderance

of the evidence; you are instructed that the preponder-

ance of the evidence is not alone determined by the

number of witnesses testifying to a particular fact or

state of facts. In determining upon which side the

preponderance of the evidence is, you should take into

consideration the opportunity of the several witnesses

for seeing and knowing the things to which they testify,

their conduct and demeanor while testifying, their in-

terest or lack of interest, if any, in the result of the suit,

the probability or improbability of the truth of their

several statements, in view of all the other evidence,

facts and circumstances proved on the trial, and from

all these circumstances determine upon which side is

the weight or preponderance of the evidence. You are

instructed that in this case the affirmative of the issues

is upon the plaintiff to prove the material allegations

of his complaint and reply. On the other hand, the af-

firmative of the issues is upon the defendants to estab-



98 Erik 0. Lindblwn vl at.

lish the matters and things alleged in their affirmative

defense."

XVI.

Said defendants excepted to that part of the Court's

instructions which read as follows

:

"You are instructed that if the testimony of a witness

appears to be fair, and not unreasonable, and is consis-

tent with itself, and the witness has not been in any man-

ner impeached, then you have no right to disregard the

testimony of such witness from mere caprice and 'without

cause. It is your duty to consider the whole of the evi-

dence and to render a verdict in accordance with the

weight of all the evidence in the case."

And inasmuch as the foregoing matters and things do

not otherwise appear of record, the defendants present

this bill of exceptions and pray that the same may be

settled and allowed.

IRA D. ORTON,

Attorney for Defendants.

The foregoing bill of exceptions having been duly

served, presented for settlement and filed on Oct. 14th,

1904, being within the time allowed by law and extension

thereof made by orders of Court entered of record, and

the settlement of the same having by consent been con-

tinued from time to time until this 12th day of November,

1904, and said bill of exceptions being now found full,

true and correct is hereby settled and allowed.
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Done at Nome, Alaska, Nov. 12, 1904, in open court.

ALFRED S. MOORE,

Judge of the District Court, District of Alaska, Second

Division, before whom said cause was tried.

[Endorsed]: No. 1012. In the United States District

Court, in and for the District of Alaska, Second Division.

Julius Fallet, Plaintiff, vs. Erik O. Lindbloom et al., De-

fendant, Bill of Exceptions. Filed in the Office of the

Clerk of the United States District Court, Alaska, Second

Division, at Nome, Alaska, Nov. 12, 1901. Geo. V. Borch-

senius, Clerk. By Jno. H. Dunn, Deputy Clerk. Filed

in the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska, Oct.

14, 1901. Geo. V. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk. Ira D. Orton, Esq., Attorney for Defend-

ants.

In the United States District Court for the District of

Alaska j Second Division.

JULIUS FALLET,
Plaintiff,

vs.

ERICK O. LINDBLOOM, et al.,

Defendants.

Assignment of Errors.

Come now the defendants in the above-entitled action,

and assign the following errors as having been committed

by the Court on the trial and in the proceedings in the
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above-entitled action, upon which the defendants intend to

and do rely upon their writ of error in the above-entitled

action.

1. The Court erred in refusing to give the following

instruction to the jury which was requested by the de-

fendants in writing

:

''The jury are instructed to find a verdict for defend-

ants."

2. The Court erred in giving the following instruction

to the jury

:

"As I have already said in giving you a summary state-

ment of the issues you are now trying, the plaintiff claims

damages for breach of an alleged oral contract entered

into according to the complaint on or about June 15th,

1899, and according to the evidence, at a later date."

3. The Court erred in giving the following instruc-

tions to the jury:

"As before stated the defendants allege that the only

contract they ever entered into was a written contract

dated May 2d, 1899, and copied into the answer word for

word. They, the defendants, also claim that by the terms

of the written release, a copy of which is inserted in the

answer, the defendants were released from all liability

under said written contract."

4. The Court erred in giving the following instruction

to the jury:

"Now, you are instructed that the legal effect of the

said written release is to cancel and extinguish all the

liability of the defendants under all the covenants of said

written contract, aud cannot be extended to embrace any



vs. Julius Fallet. 101

debts, damages or obligations incurred under any oral

contract between the parties/'

5. The Court erred in giving the following instruction

to the jury

:

"It is incumbent upon the plaintiff, therefore, in this

case to show that the oral contract in regard to No. 1 Be-

low was made as alleged in his complaint and the breach

thereof by defendants, and that this contract was separ-

ate from and independent of the written contract in re-

gard to No. 6 and Discovery claims, and that at the time

the written contract was made it was made with refer-

ence only to Discovery and No. 6. On the other hand, in

order to defeat this claim of the plaintiff, the defendants

must show that the written contract was the only con-

tract made between the parties and that the release was

executed as and was in fact a release of all claims under

that contract."

6. The Court erred in giving the following instruction

to the jury:

"If the plaintiff shows you under the evidence that

he had an independent oral contract in regard to No. 1

Below and that the defendants committed the breach

thereof, in the manner by plaintiff claimed, then the

plaintiff will be entitled to a verdict at your hands for

whatever damages you conclude from the evidence he has

sustained."

7. The Court erred in giving the following instruc-

tion to the jury

:

"When I say that the plaintiff and the defendant must
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show these things, I mean, of course, that they must prove

them by a preponderance of the evidence."

8. The Court erred in giving the following instruction

to the jury:

"You are instructed that defendants in their answer

having admitted that they were mining partners, under

the law, any member of said partnership Mould have the

right to make and enter into an agreement with a third

person for any purpose which tended to open up and de-

velop the properties to be mined by the partners, and such

agreement would be binding upon all the partners al-

though made by only one of them/'

9. The Court erred in giving the following instruction

to the jury:

"You are instructed that the admissions of one co-

partner, when made within the line of business prose-

cuted by the partnership, are binding upon all the mem-

bers composing the partnership alike."

10. The Court erred in giving the following instruc-

tion to the jury:

"If you believe from the evidence that plaintiff, after

the signing of the written release offered in evidence by

defendants, employed one Frank Martin in the presence

of the defendant Lindblom, to work on No. 1 Below Dis-

covery, and Lindblom made no objections to such employ-

ment, such fact would amount in law to an admission by

silence, and may be taken into consideration by you in

determining whether there was or was not outstanding

contract on claim No. 1 Below Discovery at that time."
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11. The Court erred in giving the following instruc-

tion to the jury:

"You are further instructed that the defendants in this

case admit by their pleadings that they were at all

the dates and times claimed by the plaintiff, copartners,

and that as such copartners they were engaged in operat-

ing their property on Anvil creek aforesaid as such co-

partners; and if you should find from the evidence that

the defendant Eric O. Lindbloom, as one of such copart-

ners, and for and on behalf of said copartnership, entered

into a verbal contract with plaintiff, to the effect that

said defendants would pay plaintiff seven per cent of all

the net amount of gold and golddust and other precious

metals extracted from said property during the year 1899,

in consideration of plaintiff's services aforesaid, and that

the plaintiff performed his services as aforesaid until pre-

vented by the defendants, that then, if you so find, you

must find for the plaintiff for such amount of damages

as the evidence may warrant.

12. The Court erred in giving the following instruc-

tion to the jury

:

"If you believe from the evidence that the defendant

Lindbloom made an oral agreement with plaintiff to enter

upon, work and mine claim No. 1 Below Discovery on

Anvil, and agreed to pay plaintiff seven per cent of the

net amount of gold extracted therefrom during the year

1899, and pursuant to such agreement plaintiff did go

upon said claim and commence to work thereon, but was

thereafter denied the privilege of continuing such work

by defendants, or any of them, then defendants would be
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liable in damages to plaintiff for seven per cent of the

net amount of gold extracted from said claim during said

vcar 1899, less the sum of f400.00, which plaintiff admits

to have earned after July 20th, 1899, and if you so find,

from the evidence, your verdict will be for plaintiff."

13. The Court erred in giving the following instruction

to the jury

:

"If, however, you find from the evidence that the de-

fendants never entered into the oral contract upon which

plaintiff rests his claim in this suit, but that they entered

into but one contract with the plaintiff for mining, pros-

pecting and developing their mining claims on Anvil

creek, and for extracting the gold therefrom, that being

the written contract in evidence, and that they have been

released from all liability under said written contract,

then you will return a verdict for the defendants."

14. The Court erred in giving the following instruction

to the jury:

''You are the judges of the effect and value of all the

evidence addressed to you, but it is made the duty of the

Court to instruct you on all proper occasions, and you

are now instructed that your power of judging the effect

of evidence is not arbitrary, bin is It/ be exercised with

legal discretion and in subordination to the rules of evi-

dence. One of these rules is that you are not bound to

find a verdict in conformity with the declarations of any

number of witnesses which do not produce conviction in

your minds, against a less number of other evidence ad-

mitted on the trial, which is satisfying to your minds.

The purpose of hearing testimony is to enable you to de-
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termine the truth of the allegations made upon cue side

and denied by the other, and you have a right to determine

from the appearance of the witnesses on the stand, their

manner of testifying, their apparent candor and fairness,

their apparent intelligence or want of it, and from all the

other surrounding circumstances appearing in evidence

on the trial, which witnesses are more worthy of credit

and to give credit accordingly."

15. The Court erred in giving the following instruction

to the jury

:

"You are instructed that a witness willfully false in

one part of his testimony may be distrusted by you in

ethers; and if you shall believe that any witness in this

case has willfully sworn falsely then you are at liberty

to distrust his entire testimony, except in so far as it may

be corroborated by other credible evidence or by facts

and circumstances proved on the trial."

16. The Court erred in giving the following instruction

to the jury:

"You are instructed that in a civil case like this the

affirmative of the issue shall be proved by the party alleg-

ing it. And when the evidence is contradictory your ver-

dict should be in accordance with the preponderance of

the evidence; you are instructed that the preponderance

of the evidence is not alone determined by the number of

witnesses testifying to a particular fact or state of facts.

In determining upon which side the preponderance of the

evidence is, you should take into consideration the oppor-

tunity of the several witnesses for seeing and knowing

the things to which they testify, their conduct and de-
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meanor while testifying, their interest or lack of interest,

if any, in the result of the suit, the probability or im-

probability of the truth of their several statements, in

view of all the other evidence, facts and circu instances

proved on the trial, and from all these circumstances de-

termine upon "which side is the weight or preponderance

of the evidence.

"You are instructed that in this case the affirmative

of the issues is upon the plaintiff to prove the material

allegations of his complaint and reply. On the other

hand, the affirmative of the issues is upon the defendants

to establish the matters and things alleged in their affirm-

ative defense."

17. The Court erred in giving the following instruction

to the jury

:

"You are instructed that if the testimony of a witness

appears to be fair, and not unreasonable, and is consistent

with itself, and the witness has not been in any manner

impeached, then you have no right to disregard the testi-

mony of such witness from mere caprice and without

cause. It is your duty to consider the whole of the evi-

dence and to render a verdict in accordance with the

weight of all the evidence in the case."

18. The Court erred in permitting the plaintiff, as a

witness in his own behalf, to testify over the objection of

defendants as to an oral agreement claimed to have been

entered into by him in 1899 for the working of claim No.

1 Below on Anvil Creek after said witness had already

testified that he had theretofore entered into a contract in

writing for the working of the Anvil Creek properties of
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the defendant as appears from testimony of plaintiff

contained in the following portion of the bill of exceptions

:

"I first became acquainted with Anvil Creek about the

15th of April. About the first day of May, 1899, I made

arrangements with Messrs. Lindbloom, Lindeberg and

Brynteson, to work properties for them on Anvil Creek.

That arrangement was in writing. C. O. Lovell drew

that agreement.

At this point in the examination of the witness the fol-

lowing proceedings were had

:

Q. I will ask you, Mr. Pallet, if after entering into

this agreement, you moved up to Nos. 6 and Discovery

claim?

A. Yes, sir.

Q. Now, Mr. Fallett, I will ask you if at any time on

No. 6 and during the year 1899 you had any other agree-

ment with any member of the Pioneer Mining Company,

writh Mr. Lindbloom, Mr. Brinteson or Mr. Lindeberg?

Mr. ORTON.—We object to any other or further

agreement about working this property, unless it is in

writing; they cannot change this written agreement by

any oral agreement, or modify it in any way. We there-

fore object to this testimony as incompetent, irrelevant

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Please state what property was involved in this

latter agreement?
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Mr. OBTON.—We objed to any oilier or further

agreement about working this property, unless it is in

writing; they cannot change this written agreemenl by

any oral agreement or modify it in any way. We there-

fore object to this testimony as incompetent, irrelevant

and immaterial.

The COURT.—Object ion overruled.

(Exception was taken and allowed to defendants.)

A. No. 1 Below.

Q. Was this agreement reduced to writing?

A. No, sir.

Q. When and where was this agreement made and

with whom?

Mr. OBTON.—I want to object to that question also

as being wholly immaterial, irrelevant and incompetent,

and as tending to contradict the terms of the writing

agreement.

The OOUBT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Lindbloom.

(The witness then continued testifying:) This agree-

ment took place on No. in a tent at the camp about

! he first part of July, 1809, in the presence of Frank Mar-

tin, Mr. Lindbloom and myself; about the 3d or 4th of

July.

A1 this point in the examination of the witness the

following proceedings were had:

<2. Please state what was said at that time by Mr.
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Lindbloom and what was said by you at that time iu

reference to No. 1 Below?

Mr. ORTON.—That is objected to as being wholly ir-

relevant, incompetent and immaterial. If the}' are go-

ing now to try to prove another contract, we object, be-

cause while such contract might bind Mr. Lindbloom,

yet he had no authority to bind his copartners by any

such agreement as that.

The COURT.—Objection overruled, assuming that

they were copartners.

(Exception was taken and allowed the defendants.)

A. Well, Mr. Lindbloom says to me, he says, 'You

can get the same kind of lay on No. 1 Below, Julius, if

you want to go down and open up that claim; you can

get the same percentage for that, just the same as was

on No. G Above Discovery and for Discovery.' I told

him, 'All right, I will go down.' "

19. The Court erred in permitting the plaintiff as a

witness in his own behalf to testify over the objection

of defendants as to the value of the pay dirt and gravel

on No. 1 Below on Anvil Greek, as follows:

"Q. Were you able to tell the value of the pay dirt

and gravel on No. 1 Below on Anvil?

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent, and not the proper way to qualify an

expert.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.
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Q. Did yon pan and prospect No. 1 Below, the pay

gravel?

Mr. ORTON.—Objected to as leading, as incompetent,

irrelevant and immaterial.

The OOURT.—Objection overruled.

(Exception was taken and allowed to the defendants.)

A. Yes.

Q. Did you determine the width and depth of the pay-

streak on No. 1 Below?

Mr. ORTON.—Objected to as leading.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes.

Q. Well, Mr. Fallot, what was the value of the pay

that you found on that claim No. 1 Below?

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent and not an element of the measure of

damages in this case.

The COURT.—We will admit it. Objection overruled.

(Exception was taken and allowed to defendants.)

A. Whore I prospected I got as high as eight dollars

to the pan."

20. The Court erred in permitting the plain! iff to tes-

tify in his own behalf over the objection of defendants

as follows:

"Q. I will ask you 1<> state what, if anything, did yon

do after you had prospected and run this drain ditch

toward working that claim?
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Mr. ORTOX.—I object to this question on the ground

that it is incompetent, irrelevant and immaterial, and

as not the proper way to question to prove damages

under his alleged agreement. We take the position that

it makes no difference what he did if there was any such

contract as lie alleges toward taking possession of the

claim, and object to the testimony as irrelevant and im-

material.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, I moved my camp from No. —— from Dis-

covery Claim on Anvil to Xo. 1 Below."

21. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of defend-

ants as to any difficulty he had with the defendant Lind-

blom as appears from the testimony of the plaintiff in

the bill of exceptions as follows:

"Q. Please state if after this rich claim was found,

that you have testified concerning if you had any diffi-

culty with any member of the company, Mr. Lindeberg

or Mr. Lindbloom, about working Xo. 1 Below and Xo. 6

and Discovery on Anvil?

Mr. ORTOX.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Please state what difficulty arose, and with whom.
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Mr. QRTON.—Objected to as irrelevant, incompetent

;m<] immaterial.

The OOUJEtT.—Objection oven tiled.

(Exception was taken and allowed to defendants.)

A. With Mr. Lindbloom.

Q. Please state to the jury what the difficulty was.

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial, and not the proper way to prove it, and

as calling for a conclusion of the witness.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I had difficulty on No. 6 Above—I wTas working on

No. 6 claim and I went down to work on No. 1 Below

on that day when 1 made that contract with Mr. Lind-

bloom; I had written contract to work No. 6 and Dis-

covery Claim, and when I don't get much pay on No. C

I want to go down to No. 1 Below, and that day I go

down to No. 1 Below, so I want to go down on No. 1

Below and Mr. Lindbloom he objected; he says I had

better look out after No. 6, do some more work on No.

6 and Discovery, he says.

Mr. ORTON.—I move to strike out the testimony as

to what he stated of the substance of the written con-

tract.

The COURT.—Motion overruled; it is all by way of re-

cital of the trouble with the defendant which the wit-

ness is attempting to tell.

(Exception was taken and allowed to defendants.)

Q. Go on, Julius.
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A. So I was wanting to go down to No. 1 Below, and

he objected; be said I was doing all the mining on No.

1 Below because there Mas the most pay, he says. Mr.

Lindbloom he objected to that, he says, and he says,

'Yon better look out for No. 6 and do some work on No.

(V he says, 'where you have got a written contract,' he

says. So I got to quarreling with him for a day or two

and finally I told Mr. Lindbloom if he will give me

twelve hundred dollars for Discovery and No. 6 I would

sell him my percentage, but he objected and he said 'no.'

y. Sell him what for twelve hundred dollars?

A. Sell him my interest in No. 6 and Discovery.

Q. What was that interest for?

A. The seven per cent on Discovery and No. 6 and

what I am entitled to under the written contract."

22. The Court erred in not granting the motion of

defendants to strike out the answer to the question:

"What was that interest for?" the answer being, "The

seven per cent on Discovery and No. 6 that I am entitled

to under the written contract."

23. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of the de-

fendants as to employing men to go back and work on

No. 1 Below after executing the release to the defend-

ants, as follows:

"Q. I will ask you when you were in town and after

you gave this release on No. (5 and Discovery if you

employed any men to go back and work on No. 1 Be-

low?
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Mr. ORTON.—We object to that on the grounds that

it is irrelevant, incompetent and immaterial, and also

because it is extremely leading-

.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir."

24. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of the de-

fendants as to how mam- days he worked on No. 1 Be-

low, as follows:

"Q. Please state how many men, how many days did

you do on claim No. 1 Below? IIow many days did you

charge to No. 1 Below? I mean under this oral agree-

ment.

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial, and assuming that he had charged any

day's work to No. 1 Below.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. About 20 days."

25. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of defend-

ants as to the conversation he claimed to have had with

defendant Lindbloom in the presence of Egan, Button

and Vandervort, as follows:

"Q. Will you please slate now what was said?

Mr. ORTON.—Objected to as incompetent, irrelevanl

and immaterial, and not binding upon the other defend-

ants, except Mr. Lindbloom.
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The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, Mr. Eagans and Mr. Lindbloom they were

trying to have a little quarrel about it—1 was asking

Mr. Lindbloom why he is not going to settle with me,

and Mr. Eagan, he says to Mr. Lindbloom, 'Lindbloom,

why don't you settle with Julius for No. 1 Below?' He

says, 'You know you come and you make offer to him of

seven per cent, and you get plenty of money from No.

1 Below, why don't you settle with him? You know you

own him seven per cent from that'; and Mr. Lindbloom

he said that one per cent was enough; that they have

taken out over a hundred thousand dollars from No. 1

and that one per cent was enough. That was about all

he said. But I said to him, 'But you offer me seven per

cent and that you will have to pay me.' Then he said,

'I want to see my partners, and I will settle this fall

with you.' And then when I came down about ten

days afterwards Mr. Lindbloom was out, and Mr. Linde-

berg and Mr. Brinteson also they was out—outside."

26. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of the de-

fendants as to the conversation claimed to have been

had by the plaintiff in the latter part of May with the

defendant Lindbloom in the Pioneer Saloon, in Nome, as

follows

:

"Q. Please state what, if anything, you said to him,

and what he said to you at that time about No. 1 Below

on Anvil?
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Mr. OlvTON.—Objected to as irrelevant, incompetent

and immaterial, and not binding upon the other defend-

ants, other than Lindbloom.

The COUliT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I told him about what he had said before he went

outside, that he shall settle with me last fall. 1 says

to him, 'Mr. Lindbloom, why did you go outside last

fall and not make a settlement with me for my per-

centage?' He said that he had to go out in a hurry and

he could not wait to settle with me, but when his part-

ners came in in the spring, that coming summer, that

he would see the matter through."

27. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of defend-

ants as to conversation claimed to have been had with

the defendant Lindbloom in 1900, the testimony of the

plaintiff in relation to said conversation being as fol-

lows:

"A. He told me that the claim is in the receiver's

hands and that they were in lots of trouble, and he

told me to wait until the thing was over and that he

would make it all right with me that year."

28. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of defend-

ants as to the conversation claimed to have been had

with the defendant Lindeberg in L901, at Durant &

Weir's place, the testimony being as follows:

"Q. What, if anything, did yon say to Mr. Lindeberg

about t his mat ter?
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Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Mr. Lindeberg he introduced me to Mr. Durrant,

and he told Mr. Durrant that I was one of the four men

that open up their claims. I told him, 'Yes/ 'and you

still owe me seven per cent for Xo. 1 Below,' I said. Mr.

Lindeberg- said, he told me I would have to go to Mr.

Lindbloom about that; that he is the one that made

the contract with me."

29. The Court erred in overruling the objection of

the defendants as to the question propounded to the

plaintiff as a witness on his own behalf, which read as

follows:

"Q. I will ask you, Mr. Fallett, if you were at all

times during the year 1899, and after 3
tou made this

contract, ready and willing to work No. 1 Below, and

state whether or not you would have worked that claim,

unless prevented from so doing by the defendants?

Mr. ORTON.—Object to that as irrelevant, incompe-

tent and immaterial, and as leading.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes."

30. The Court erred in sustaining the objection of

the plaintiff to the question asked the plaintiff on cross-

examination which read as follows:
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Q. Bow many claims did Lindeberg, Lindbloom and

Brinteson have on Anvil crook in the summer of 1899

when they made this contract with yon?

Mr. FRAWLEY.—We object to that question. The

record is the best evidence.

The OOUEiT.—Objection sustained."

31. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of defend-

ants that there had been no clean-ups on No. 1 Below,

up to the 20th of July, 1899.

32. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of defendant

that sluicing had not commenced on No. 1 Below on

the 20th day of July, 1899.

33. The Court erred in overruling the objection inter-

posed by defendants to the question propounded to the

plaintiff as a witness on his own behalf, which question

and the objection and answer thereto are as follows:

"Q. Please state whether or not any money was due

to you at that time from No. 1 Below?

Mr. ORTON.—Objected to on the ground that it is irrel-

evant, incompetent and immaterial, and has no bearing

whatsoever upon the question of the release from this con-

tract

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. No, sir."

34. The Oourl erred in not granting the motion of the
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defendants to strike out certain parts of the testimony of

the plaintiff, which motion was as follows

:

Mr. ORTON.—Now, at this time, I would like to move

the Court to strike out the testimony of this witness, all

evidence which has been objected to by me, and in rela-

tion to his having entered into an oral contract subse-

quent to this written contract, to receive a certain per-

centage on No. 1 Below. And for grounds of this motion

is that this oral contract tends to change and vary the

terms of the written contract and is about the same sub-

ject matter."

35. The Court erred in overruling the objection inter-

posed by the defendants to the question asked the witness

Frank Martin, the question, objection thereto and an-

swer thereto being as follows:

"Q. Please state if you ever at any time heard any

agreement entered into between Mr. Fallet and Mr. Lind-

blooni for the working of No. 1 Below on Anvil Creek?

Mr. ORTON.—Objected to on the ground that any

agreement entered into between Mr. Fallet and Mr. Lind-

bloom is irrelevant, incompetent and immaterial, and be-

cause the question calls for a modification by oral evi-

dence of the terms of a written contract and agreement in

regard to the same subject matter, and in force and effect

at the same time, and also to the form of the question, on

the grounds that the same is leading.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, I did."
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36. The Court erred in overruling the objection inter-

posed by the defendants to the question asked the witness

Frank Martin, which question, together with the objec-

tion and answer thereto, are as follows

:

"Q. Please state what took place and what was said

at that time with reference to this agreement?

Mr. ORTON.—We object to that as calling for oral evi-

dence which would tend to change and modify the terms

of a written agreement between the same parties which,

as already appears by the evidence, was then in full force

and effect, and this is therefore irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, it was just as we were getting up in the

morning, and we had had breakfast and the men had went

to work—that was the morning I started in for packing

for Mr. Lindeberg and Mr. Lindbloom, for the company,

and just about then Mr. Lindbloom says to Julius, he

says, 'Julius,' he says, 'look at here at what I am Hoing

for you.' He says, 'I give you a lay on No. C and Dis-

covery Claim, on Anvil for seven per cent,' he says, 'and

now I want you to go down to No. 1 Below and open up

that claim, and I will give you the same percentage as

you are getting on these two claims'; so at that period

Julius, he says, 'I will go you, Lindbloom,' and he went

down that very same morning, down the creek to No. 1

Below, and I went down myself with him, or an hou:*

or I w<> right afterwards. I went down about eleven o'clock

because I started in to packing that very day, so I went
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down there that same morning, on my way to town—

I

had four dogs with me, and then went back up to No. o

that night and slept there and brought my four dogs with

me."

37. The Court erred in overruling the objection inter-

posed by the defendants as to the question asked the wit-

ness Frank Martin, said question, the objection and an-

swer thereto, being as follows

:

"Q. Please state to this jury when about that took

place, and the contentions of that disagreement, which

took place over the working of No. 1 Below Discovery

Claim on Anvil between Mr. Fallet and Mr. Lindbloom?

Mr. ORTON.—We object to this as wholly irrelevant,

incompetent and immaterial ; incompetent for the purpose

of contradicting either the written or the oral agreement

or statement.

A. Well, I come to No. 6 camp one night, and I wanted

to quit. I wanted to settle for my packing, because they

didn't do what they had promised they would do, and

Mr. Fallet and Mr. Lindbloom was both there at the camp,

and they were discussing about No. 1 Below and No. 6

and Discovery Claims on Anvil, and I seen that they

were having a little racket, and so I spoke to Mr. Fallet,

and I says, 'What is the matter, Julius?' and he says,

'Mr. Lindbloom has been after me for a couple of days

because I have taken the men down from No. 6 to No. 1

Below/ he says.

Q. Was Mr. Lindbloom there at the time?

Mr. ORTON.—I object to any statement made by Mr.
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Pallet to this witness on the ground that the same is in-

competent, irrelevant and immaterial, if the Court please.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Mr. Fallel he says, he told him, lie says to me, 'Mr.

Lindbloom has been after me for a couple of days be-

cause I took the work to No. 1 Below Discovery; he wants

me to work all the time on No. 6 and Discovery claim/

he says. 'Now, he has been after me, and I tell you

what I am going to do ; I want to go to work and sell my

interest I have got in No. 6 and Discovery claims.' So at

that time Mr. Lindbloom said—while Julius had been

talking to me, after that Mr. Fallet said to Mr. Lind-

bloom, he says, 'Lindbloom, I will tell you what I will do

;

if you will give me twelve hundred dollars for my per-

centage on No. and Discovery I will give you a release/

So Mr. Lindbloom says, 'No, I won't do that.' He says,

'That is too much money.' So the next morning I got

up and came down town again, and that next night I did

not go back to camp, and then the next day the first

thing I knew I saw7 Mr. Lindbloom and Mr. Fallet and

Mr. Brynteson down to town, and about two or three

hours I saw Mr. Lindbloom, and Mr. Lindbloom and I had

dinner together, and he says to me that Fallet had sold

out for twelve hundred dollars, his interest in No. 6 and

Discovery claims."

38. The Court erred in not granting the motion of de-

fendants to strike out the answer to the question pro-

pounded to witness Prank Martin which read as follows:

"Q. What did Mr. Lindbl n tell you?" The answer
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thereto being : "A. He said : 'They bought out Julius on

No. 6 and Discovery/'

39. The Court erred iu not sustaining the objection of

the defendants interposed to the question asked the wit-

ness Frank Martin, the question, objection and answer

thereto being as follows

:

"I will ask you if after Fallet sold out his interest in

No. 6 and Discovery, if you know whether or not he em-

ployed any men to go to work on No. 1 Below Discovery

on Anvil?

Mr. ORTON.—I object to this question as presuppos-

ing something which has not been testified to, also as

leading, and also object to the use of the words 'sold out

his interest,' there being no evidence that he ever had any

interest, or ever sold out any interest, it being merely an

attempt to confuse this release in the minds of the jury

with selling out an interest, and I object to counsel at-

tempting to contradict the terms of this release by the

term, 'sold out his interest.'

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir, he hired me."

40. The Court erred in overruling the objection inter-

posed by the defendants to the question asked the witness

Tom Eagan, question, objection and answer being as fol-

lows:

"Q. Do you know about the width of the paystreak

uncovered by Fallet on No. 1 Below?

Mr. ORTON.—That is objected to as incompetent, irrel-
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evanl and immaterial, if the Court please, and not the

proper way to prove the measure of damages in this case.

The COURT.—Objection overruled.

(Exception taken and allowed to defendants.)

A. I should judge it would be about one hundred feet.
!?

41. The Court erred in permitting the witness Tom

Eagan to testify over the objection of the defendants in

regard to conversation in relation to No. 1 Below on An-

vil, claimed to have taken place between Julius Fallet and

the defendant Lindbloom in the tent on No. 8 on Anvil

creek. The questions, objections and answers being as

follows

:

"Q. Now, please tell this jury and the Court what

that conversation was.

Mr. ORTON.—That is objected to as irrelevant, incom-

petent and immaterial, also for the reason that it is for

the purpose of attempting to change, vary and alter a

written agreement between the parties.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, it was concerning a percentage on No. 1 Be-

low on Anvil.

Q. State all that Mr. Fallet said and what Mr. Lind-

bloom said in that conversation.

Mr. ORTON.—That is objected 1<> as irrelevant, incom-

petent and immaterial, also for the reason that is for

the purpose of attempting io change, vary and alter a

written agreement between the parties, and also on behalf
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of the other defendants other than Lindbloom, that what

Mr. Lindbloom said there could not bind the other de-

fendants.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, at first Mr. Lindbloom started in and denied

it, and then Fallet and him talked it over, and then I says

to Mr. Lindbloom, I says, 'Lindbloom, you know very

well that you promised him seven per cent on No. 1 Below,'

and then Mr. Lindbloom said that he had promised him

seven per cent, but that one per cent would be enough."

42. The Court erred in overruling the objection of the

defendants interposed to the question propounded to the

witness J. D. Morgan, the question, objection and answer

being as follows

:

"Q. Please state whether or not Mr. Lindbloom, Mr.

Lindeberg or Mr. Brynteson, ever informed you that he

was operating on No. 1 Below on Anvil Creek.

Mr. ORTON.—Objected to as irrelevant, incompetent

end immaterial.

The COURT.—Objection overruled.

A. Mr. Lindbloom told me that he had employed Mr.

Fallet to open up No. 1 Below on the same terms that he

had employed him to open up Discovery and No. 6."

43. The Court erred in permitting the witness R. J.

Parks to testify over the objection of the defendants in

relation to the negotiations claimed to have been had by

him in July, 1899, in relation to No. 1 on Anvil Creek,

the questions, objections and answers being as follows

:
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"Q. Please state what those negotiations were?

.Mr. ORTON.—Objected i<> as incompetent, irrelevant,

and immaterial, and not binding in any war, because the

time Mr. Pallet entered into this oral contract is prior, if

at all, to these negotiations, and also because it is trying

to contract the terms of a written contract or to alter

and change the terms, and it don't tend to prove the execu-

tion of the oral contract.

The COUKT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I was negotiating with them for the purchase of

No. 1 Below; the price was made on the claim, and Mr.

Iiindeberg told me that I would have to take Julius Fallet

with the claim; that he had a contract with them, and

that he went with the claim.

Q. Did he tell you what contract he had with them?

A. Yes, sir.

Q. Please state what was said in regard to that?

Mr. ORTON.—Objected to for the reason that it is irrel-

evant, incompetent and immaterial, being for the purpose

of contradicting the terms of a written contract.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

Q. He told me that Mr. Fallet had a seven per cent in-

terest in the claim, in any gold that was taken out during

the year '99."

44. The complaint does not state facts sufficient to con-

stitute a cause of action, and the Court therefore erred in

entering judgment.



vs. Julius Fallet 127

Wherefore, said defendants pray that said judgment

may be reversed and a new trial granted herein.

IRA D. ORTON,

Attorney for Defendants.

[Endorsed]: No. 1042. Original. In the United

States District Court for the District of Alaska, Second

Division. Julius Fallet, Plaintiff, vs. Erick O. Lindbloom

et al., Defendant. Assignment of Errors. Filed in the

office of the clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Nov. 16, 1904.

Geo. V. Borehsenius, Clerk. By Jno. H. Dunn, Deputy

Clerk. Ira D. Orton, Attorney for Defendants.

In the United State* District Court for the District of Alaska,

Second Division.

JULIUS FALLET,
Plaintiff,

vs.

ERICK O. LINDBLOOM et al.,

Defendants.

Petition for Writ of Error and Order Allowing Same.

The defendants in the above-entitled action, feeling

themselves aggrieved by the judgment made and entered

against them and in favor of plaintiff, hereby pray the

Court to allow them a writ of error to the United States

Circuit Court of Appeals for the Ninth Circuit, and to

review- the said judgment, and further pray that an order
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be made fixing- (he amount of security to be given by the

defendants on said writ of error.

Dated, Nome, Alaska, November 16th, 1904.

IRA D. ORTON,

Attorney for said Jafet Lindeberg, Erik O. Lindblom and

John Brynteson.

Order.

Now, on this 16th day of November, 1901, it is ordered

that said writ of error be allowed as prayed for, the said

Lindeberg, Lindblom and Brynteson to give a bond in

the sum of two thousand dollars, which shall operate as a

supersedeas.

Done at Nome, Alaska, November 16th, 1904.

ALFRED S. MOORE,
Judge United States District Court, District of Alaska,

Second Division.

[Endorsed] : No. 1042. Original. In the United States

District Court, for the District of Alaska, Second Di-

vision. Julius Pallet, Plaintiff, vs. Erick O. Lindbloom

et al., Defendant. Petition for Writ of Error and Order

Allowing Same. Filed in the office of the clerk of the

United States District Court, Alaska, Second Division, at

Nome, Alaska. Nov. 16, 1904. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. Ira D. Orton,

Attorney for Defendants. Vol. 2, Orders and Judgments,

page 590.
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In the United States District Court for the District of Alaska,

Second Diri.sion.

JULIUS FALLET,
Plaintiff,

vs.

E'RIOK O. LINDBLOOM et al.,

Defendants.

Bond on Writ of Error.

Know all men by these presents: That we, Jafet Linde-

berg, Erik O. Lindbloom and John Brynteson, as prin-

cipals, and Eugene Chilberg and J. J. Oole, as sureties,

are held and firmly bound unto Julius Fallet, plaintiff

in the above-entitled action, in the sum of two thousand

dollars, for the payment of which well and truly to be

made, we bind ourselves, our and each of our heirs,

executors, administrators and assigns, firmly by these

presents.

Sealed with our seals and dated this 16th day of No-

vember, 1904.

Whereas, lately at a session of the United States

District Court, in an action pending in said court be-

tween Julius Fallet, plaintiff, and Jafet Lindeberg,

Erik O. Lindbloom and John Brynteson, defendants, a

judgment was on September 17th, 1904, rendered and

entered in favor of said plaintiff and against said de-

fendants for the sum of one thousand dollars and costs

of suit, and said defendants having obtained from said

District Court an order allowing a writ of error to the
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United States Oircuil Court of Appeals for the Ninth

Circuit to review said judgment, and a citation directed

to said Julius Pallet is about to be issued citing and

admonishing him to be and appear at the United States

Circuit Court of Appeals for the Ninth Circuit, at San

Francisco, State of California.

Now, therefore, the condition of the above obligation

is such that if the said Lindeborg, Lindbloom and Bryn-

teson, defendants, shall prosecute their said writ of er-

ror to effect and answer all damages and costs if they

fail to make their plea good, then this obligation shall

be void; otherwise it shall remain in full force and ef-

fect.

JAFET LINDEBERG. [Seal]

ERIK O. LINDBLOM. [Seal]

JOHN BRYNTEISON. [ Seal ]

By IRA D. ORTON,

Their Attorney in Fact.

EUGENE CHILBERG. [Seal]

J. J. COLE. [Seal]

United States of America,^

Lss.
District of Alaska. y

Eugene Chilberg and J. J. Cole, being first duly sworn,

each deposes and says, that he is one of the sureties to

the foregoing bond. That lie is worth the sum of four

thousand dollars over and above all debts and liabilities

and exclusive of property exempt from execution.

EfUiOEINE CHILBERG.

J. J. COLE.
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Subscribed and sworn to before rne this 16th day of

November, 1904.

[Notarial Seal] L. F. THOMAS,

Notary Public iu and for the District of Alaska, Resid-

ing at Nome.

The foregoing bond is approved this 16th day of No-

vember, 1904, at Nome, Alaska.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, 2d Division.

[Endorsed] : No. 1042. In the United States District

Court, for the District of Alaska, Second Division.

Julius Fallet, Plaintiff, vs. Jafet Lindeberg et al., De-

fendants. Bond on Writ of Error. Filed in the office

of the clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. Nov. 16, 1904. Geo.

V. Borchsenius, Clerk. By John H. Dunn, Deputy Clerk.

Ira D. Orton, Attorney for . Recorded Vol.

3, P. IS, Civil Bonds.
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In the District Court, in and for the District of Alaska,

Second Division*.

JULIUS PALLET,
Plaintiff,

vs.

EiRIOK O. LINDBLOM, JAFET I No . 1042,

LINDEBERG, JOHN BRYNTESON /
civi1 '

and the PIONEER MINING COM-
PANY,

Defendants.

Clerk's Certificate to Transcript.

I, Geo. V. Borehsenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 107, both inclu-

sive, is a true and exact transcript of the complaint,

answer, reply, verdict, judgment, bill of exceptions, as-

signment of errors, petition for writ of error and order

allowing same, and of the whole thereof as appears

from the records and files in my office at Nome, Alaska,

in the case of Julius Fallot vs. Erick O. Lindblom, Jafet

Lindeberg, John Brynteson and the Pioneer Mining

Company, No. 1042—Civil; and further certify that the

original writ of error and the original citation in the

above-entitled cause are attached to this transcript.

Cost of transcript, $32.00, paid by Ira D. Orton, at-

torney for defendants.
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In witness whereof, I have hereunto set my hand and

affixed the seal of said Court this 21st day of December,

A. D. 1904.

[Seal] GEO. V. BORCIISEiNIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

In the United States District Court for the District of Alaska,

Second Division.

JULIUS FALLET,
Plaintiff,

vs.

ERICK O. LINDBLOOM et al.,

Defendants.

Writ of Error.

United States of America,^

vss.
District of Alaska.

The President of the United States of America, to the

Honorable, the Judge of the United States District

Court, for the District of Alaska, Second Division,

Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

District Court, before you, between Julius Fallet, plain-

tiff, and Erik O. Lindblom, Jafet Lindeberg and John

Brynteson, defendants, a manifest error hath happened

to the great damage of the said Erik O. Lindblom,
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Jafet Lindeberg and .John Rrynteson, plaintiffs in er-

ror, as by their complaint appears.

We, being- willing that error, if any hath been, should

be duly corrected and full and speedy justice be done

to the parties aforesaid in this behalf, do command you,

if judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, and all things concerning the same, to

the Justices of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the city and county of

San Francisco, in the 'State of California, together with

this writ, so as to have the same at the said place in

said Circuit on the 15th day of December, 1904, that

the record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further to

be done therein to correct these errors what of right,

and according to the laws and customs of the United

States, should be done.

Witness, the Honorable MELVILLE W. FULLER.,

Chief Justice of the Supreme Court of the United States,

this 16th day of November, 1904.

Attest my hand and seal of the United States District

Court for the District of Alaska, Second Division, at the

clerk's office at Nome, Alaska, this 10th day of Novem-

ber, 1904.

[Seal] CEO. V. BORCHSENIUS,

Clerk of the United States District Court, for the Dis-

t ii»t of Alaska, Second Division.

By Jno. H. Dunn,

Deputy Clerk.
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Allowed this 16th day of November, 1004.

ALFRED Si. MOORE,

Judge of the United States District Court, for the Dis-

trict of Alaska, Second Division.

[Endorsed]: 1042. Original. In the United States

District Court, for the District of Alaska, Second Divi-

sion. Julius Fallet, Plaintiff, vs. Erick O. Lindbloom

et al., Defendants. Writ of Errors. Filed in the office

of the clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. Nov. 16, 1904. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

In the United States District Court for the District of Alaska,

Second Division,

JULIUS FALLET, \

Plaintiff,
j

vs.
(

ERICK O. LINDBLOOM et al.,

Defendants.

Citation.

United States of America,
^
Las.

District of Alaska.
\j

The President of the United States of America, to

Julius Fallet, Greeting:

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals, for the

Ninth Circuit, to be holden at the city and county of



13G Erik 0. IMdbl&m d al.

San Francisco, in the State of California, on the 15th

day of December, 1904, pursuant to a writ of error filed

in the clerk's office of the United States District Court

for the District of Alaska, Second Division, wherein

Erik O. Lindbloni, Jafet Lindeberg and John Brynteson

are plaintiffs in error, and you are defendant in error,

to show cause, if any there be, why judgment in the said

writ of error mentioned should not be corrected, and

speedy justice should not be done to the parties in that

behalf.

Witness, the Honorable MELVILLE W. FULLEiR,

Chief Justice of the Supreme Court of the United States

of America, this lGth day of November, A. D. 1904, and

of the Independence of the United States the one hun-

dred and twenty-ninth.

ALFRED S. MOORE,

Judge of the United States District Court, for the Dis-

trict of Alaska, Second Division.

[Seal] Attest: GEO. V. BORCHSENIUS,

Clerk.

By Jno. H. Dunn,

Deputy.

Personal service of the foregoing citation made on me,

and the receipt of a copy thereof admitted this 16th day

of November, 1904.

JAMES FRAWLEY,
Attorney for Defendant in Error.
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[Endorsed] : Original. 1042. In the United States

District Court, for the Districl of Alaska, Second Divi-

sion. Julius Pallet, Plaintiff, vs. Erick O. Lindbloom

et al., Defendants. Citation. Filed in the office of the

clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. Nov. 17, 1904. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

[Endorsed]: No. 1194. United States Circuit Court

of Appeals for the Ninth Circuit. Erik O. Lindblom,

Jafet Lindeberg and John Brynteson, Plaintiffs in Er-

ror, vs. Julius Fallet, Defendant in Error. Transcript

of Record. Upon Writ of Error to the United States

District Court for the District of Alaska, Second Divi-

sion.

Filed April 12, 1905.

F. D. MONCKTON,

Clerk.




